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Guest editorial 

 

Christopher John Taylor (24/12/1952 – 29/1/2023) 

Emeritus Professor Christopher John Taylor was an outstanding tax scholar, mentor and 
person. He was also a former editor of this journal. His untimely passing has been an 
immense loss to the tax discipline, his friends and colleagues, and it has left an 
irreplaceable gap in the hearts of his family. It is our privilege, upon the invitation of 
the two co-editors of the eJTR, to edit this special issue in honour of the life and 
achievements of John Taylor (as he was known). 
 
John was truly a Sydneysider, born and raised in the Drummoyne area. He enrolled at 
the University of Sydney where he earned all of his academic qualifications from the 
(then) Faculty of Law. In particular, he completed his doctoral degree much later in life, 
after having already established himself as an academic and professor at UNSW 
Sydney, while also serving as Head of School at that institution. This accomplishment 
highlights John’s passion for research and his relentless thirst for knowledge. 
 
Prior to his academic career, John spent seven years in private legal practice. His 
association with UNSW began in 1985, when he joined as a tutor in the Department of 
Legal Studies and Taxation (later renamed the School of Business Law and Taxation or 
BLAT). After a brief spell at the University of New England in Armidale, he returned 
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scholar, he possessed several important qualities. First, he obviously had a deep love for 
academic life and was passionate about his research. Secondly, he was an avid reader 
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industrious and creative and we had a great time together during this period. He 
unearthed a huge amount of archival material, so much so that it was necessary to limit 
his thesis to treaties signed up to the early 1970s. His thesis was also novel among 
international tax history written by lawyers at that time in two other ways: by 
incorporating the Australian political, economic and social history of the period he was 
covering to give a much broader view of the technical detail he was unearthing, as well 
as by researching to the extent possible, the national archives of the other countries 
which were parties to the Australian treaties he covered.  

I really enjoyed working with John so we did some smaller joint projects together after 
he finished his thesis. We were planning to do some bigger projects on tax treaty history 
but first COVID got in the way and then came his untimely death in early 2023. John 
also continued using the archival material he could not use in his thesis for time and 
space limitations for journal and book chapter publications such as the history of 
arguably Australia’s most important treaty still, the 1982 treaty with the US.  

It would be a great pity if the electronic historical archive John built up was to be lost. 
He and I had talked about mounting the material on a public website somewhat similar 
to the archival international tax material of international organisations found at 
taxtreatieshistory.org so that scholars (and others) can have access to the archival history 
of Australia’s tax treaties. Since his death and with the cooperation of John’s wife, 
Janine Wood, and another former international tax history research student, Nikki Teo, 
we have been slowly working to make this a reality. I hope that this will prove to be a 
fitting and internationally noticed memorial to John and his work. 

Most of the contributors to and readers of this issue of the journal in honour of John, 
like me, largely knew him as a tax academic. Those of us who were able to attend his 
memorial service found out there were many other major interests and achievements in 
John’s life such as being a pastor and Head of the Community of Christ Church in 
Australia. 

 

Richard Vann, Professor Emeritus, University of Sydney 
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1. INTRODUCTION 

Customs duties are levies ‘imposed by law on imported or, less commonly, exported 
goods’.1 They are typically listed in a tariff.2 According to Adam Smith, ‘The duties of 
customs are much more ancient than excise.[3] They seem to have been called customs, 
as denoting customary payments which had been in use since time immemorial’.4 In the 
Anglophone world, customs duties can be traced to the Roman introduction of ‘a 
portorium or transit tax into ancient Britain, where it developed into a system of 
customary dues’.5 English kings enjoyed an absolute prerogative to raise customs 
duties,6 which were first levied on leather and wool – both imports and exports, the latter 
to compensate the king for any duty lost through reduced imports. Later, wine became 
assessable by the ton (tun) – hence ‘tonnage’ and all other goods by the pound – hence 
‘poundage’.7 According to Gautham Rao, ‘In the “fiscal-military states” of early modern 
Europe, sovereigns used customs duties to secure credit, service debt, finance 
governance, and bankroll military expeditions’.8 By the time Smith wrote The Wealth 

 
1 See The Macquarie Dictionary (online at 2 September 2024) ‘customs duty’ (def 1).  
2 The word ‘tariff’ appears to be derived from the Arabic word for knowledge. See Walter W Skeat, An 
Etymological Dictionary of the English Language (Clarendon Press, 2nd ed, 1893) 625. The otherwise 
reliable David Day asserts that ‘[t]he term originated from the ransoms demanded by the pirates of Tariffa’. 
See David Day, Smugglers and Sailors: The Customs History of Australia 1788-1901 (Australian 
Government Publishing Service Press, 1992) xxxiv. This seemingly baseless claim has traction in Australia. 
See, eg, Museums Victoria, ‘Customs House’, Immigration Museum (Web Page) 
<https://museumsvictoria.com.au/immigrationmuseum/resources/customs-house/>. Perhaps the name of 
the island of Tarifa has the same root as knowledge.  
3 Macquarie Dictionary, above n 1, defines ‘excise’ as a ‘tax or duty on certain commodities, as spirits, 
tobacco, etc, levied on their manufacture, sale, or consumption within a country’; ‘a tax levied for a licence 
to carry on certain types of employment, pursue certain sports, etc’. Excise duties compensate the state for 
reduced customs revenue caused by local production of imported goods.  
4 See Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (Strahan, 1776) Bk V, 
Ch II, 493. Under the common law, ‘time immemorial’ identifies a legal norm that existed before 1189. 
See Jonathan Law (ed), A Dictionary of Law (Oxford University Press, 9th ed online, 2018). It is unclear 
whether Smith intended such precision.  
5 See David McGill, The Guardians at the Gate: The History of the New Zealand Customs Department 
(Silver Owl Press, 1991) 7. On the Roman portoria, see Sven Günther, ‘Taxation in the Greco-Roman 
World: The Roman Principate’ in Oxford Handbook Topics in Classical Studies (Oxford University Press, 
2014) <https://doi.org/10.1093/oxfordhb/9780199935390.013.38>. 
6 Although Parliament ostensibly usurped this prerogative from Edward III in 1372, in Bate’s Case (1606) 
2 St Tr col 371, which was decided at the time of assertion of Stuart absolutism, it was held that the 
suspension of the king’s prerogative only applied to Edward III himself. See John Snape, ‘The “Sinews of 
the State”: Historical Justifications for Taxes and Tax Law’ in Monica Bhandari (ed), Philosophical 
Foundations of Tax Law (Oxford University Press, 2017) 9, 16. It is not obvious why an absolute kingly 
privilege could be removed from a particular monarch and that monarch only.   
7 See Smith, above n 4, 494. ‘Ton’ refers to a large barrel, not a unit of mass. ‘Tonnage’ may, therefore, 
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of Nations in 1776, the focus of customs duties overwhelmingly lay with taxing 
manufactured or processed imports.9  

In its precarious early years, New South Wales, the original UK settlement in Australia, 
had no plausible fiscal alternative other than to raise customs duties.10 ‘The Customs 
Service was the only revenue collector in an outpost of Empire struggling for economic 
survival.’11 Discussing the similar reliance on the tariff of the fledgling United States, 
Rao observes: ‘Just as oikos – ancient Greek for “house” – was the root of the concept 
of the economy, so the custom house was a pillar of political economy, the early modern 
science devoted to increasing government wealth and power’.12  

Originally, New South Wales alone constituted colonial Australia but, through a process 
of scissiparity, became just one colony of a (non)federation. (Western Australia was 
settled separately.) The colonies, which would become the constituent states of the 
Commonwealth, employed customs duties to compete with one another both for 
revenue and to protect their own infant industries.13 Indeed, on the Murray River, ‘[t]he 
ingredients existed for a fratricidal struggle between the colonies’,14 with the 
constabularies of New South Wales and Victoria coming close to open conflict over 
highly contested rights to levy duties on goods transported along the inland waterway.15  

Within a federal state it seems prudent to prohibit internal customs duties, as the United 
States Constitution does,16 but pre-federation – and, of course, federation may not 
eventuate17 – contiguous colonies or states needed to decide whether to cooperate or 
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notes, the idea of Federation emerged with the formation of the Australian League in 
1850,20 but customs duties stood in the way of its realisation for half a century. 

Customs duties, as a source of revenue for the modern state, have diminished 
considerably. In the first fiscal year of Federation, the tariff contributed 86.2 per cent of 
tax revenue,21 whereas, in 2020, ‘customs and other import duties’ raised just 4.4 per 
cent of Australian government tax revenue.22 Nevertheless, numerous custom houses 
still stand. These buildings did not simply act as colonial counting houses, they were 
also locations of control over immigration, hygiene, and morality. Today, they 
constitute some of the country’s most distinguished heritage buildings. Many have been 
repurposed as cultural centres. Despite this redemptive reuse, for tax and other scholars 
it is instructive to consider the symbolism of these buildings in their particular contexts.  

In the centuries before World War I (1914-18) and its aftermath, when customs duties 
were by far the most important source of government revenue, custom houses were the 
principal edificial symbols of tax administration. Sir Christopher Wren’s neoclassical 
design for London’s Custom House (1671) was seminal.23 The architecture of colonial-
era customs houses in Australia, as well as perpetuating the tropes of neoclassical 
architecture,24 is distinctly symbolic. The ideas these buildings conveyed include Crown 
assertion of authority over territories previously occupied and tended by First Nations, 
and aspirations for the formation of new Britannic group identities in the South.  

Professor John Taylor’s tax history practice included extracting uniquely Australian 
stories from the grand narrative of international taxation.25 This article seeks to pay 
tribute to that approach and investigates the symbolism of custom houses at the time of 
fractured nationalism as a story which, on the one hand, is part of the greater British-

 



 
 

eJournal of Tax Research  Symbols of fractured nationalism: custom houses in colonial Australia 

207 

 

heritage narrative of indirect taxation and related architecture, but, on the other hand, is 
specifically Australian.   
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room.40 It is an extravagant classical statement, reminiscent in certain regards of a US 
state capitol.      

On the central Queensland coast, Maryborough (1899),41 Rockhampton (1901),42 and 
Bundaberg (1903)43 each hosted handsome custom houses, with Rockhampton’s 
building being a particularly ostentatious example of the Federation Academic Classical 
style. Maryborough’s custom house (and grand accommodation for the chief customs 
collector) is distinctive. Unlike other Australian custom houses, which tended to be built 
in some or other version of neoclassicism, its design followed the Arts and Crafts style, 
which referenced Medievalism, and was fashionable at the time but generally reserved 
for schools and private residencies.44 Elsewhere in Queensland, heritage-quality 
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‘signifieds of architecture can be just about any idea or set of ideas’ but argues they must 
not be ‘too long or complex’ if they are to effectively convey messages.60  

In his disquisition on the language of classical architecture, John Summerson observes: 

Words, expressions, grammatical constructions have all at some time had to be 
invented to meet particular needs of communication. Those immediate needs 
are long since forgotten, but the words and their patterns will form the language 
we use for a thousand purposes …61       

Summerson, therefore, alerts us to shifting meaning. The classical architecture of 
ancient Greece and Rome,62 particularly as reborn as neoclassicism in Europe and the 
US from the 17th century, is a durable architectural symbol but its signifieds are not 
constant. As Broadbent observes, ‘Greece was seen as the “cradle” of liberty, of 
democracy, of philosophy, of mathematics, of sculpture, of everything that was good in 
civilization, including architecture itself’.63 But he further notes that the dictatorships of 
the 1930s used ‘Greek orders to express not freedom and democracy, but power – the 
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Stockade which took place in Ballarat in 1854. A principal cause of the uprising by 
independent miners was the exorbitant fee charged for a mining licence. When the dust 
had settled, the licence fee was replaced by a gold export duty.71  

Caution should, therefore, be exercised when considering the transplantation of UK 
taxes to its colonies. While excise duty in the UK was an important tax that applied to 
a wide range of goods, the first excise in Australia was practically restricted to locally 
distilled liquor.72 New South Wales, which then included the areas of Queensland and 
Victoria (Port Phillip), introduced an excise tax on locally produced spirits in 1819.73 
Victoria (1851) and Queensland (1859) as independent colonies continued the excise. 
South Australia followed New South Wales in 1842 but, indicating the relative lack of 
importance of excise relative to customs duties, Tasmania did not introduce an excise 
duty until 1880 and Western Australia only in 1898.74 In accordance with the 
Commonwealth Constitution, the Excise Act 1901 (Cth) introduced a federal excise duty 
to replace the colonial excises.75  

According to Sam Reinhardt and Lee Steel, ‘excise duties provided much less revenue 
than customs duties, partly because of the limited amount of manufactured goods 
produced in the colonies’.76 In contrast, excise duties historically contributed 
proportionately far more to UK tax revenue – as much as 50 per cent at the turn of the 
18th century – than they did to Australian colonies’ revenues.77 Consequently, excise 
duties and excise buildings do not appear to have attracted the degree of resentment in 
Australia that they may have attracted elsewhere.78     

According to Stebbings, ‘certain architectural forms were understood to have meaning, 
and, for example, domes, towers, columns and colonnades were accepted symbols of 
power’.79 Furthermore, the materials used, and decoration were expected to convey ‘a 
message of wealth, power, majesty, authority and control’.80 Certainly, the choice of 
building materials between, say, marble or brick in themselves can communicate 
messages about the ability to amass and spend wealth, whether for a temple, treasury, 

 



 
 

eJournal of Tax Research  Symbols of fractured nationalism: custom houses in colonial Australia 





 
 

eJournal of Tax Research  Symbols of fractured nationalism: custom houses in colonial Australia 

215 

 

people was prevented by the building of the dock.
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how custom houses symbolised Australia’s fractured nationalism before World War 
I,102 and how customs duties were also a key enabler of Federation.103   

5.1 Different colonial loyalties 

Donald Horne observed in 1964:    

Many people still living were born into an Australia where there were customs 
posts on the State borders and which, according to its official texts, did not 
achieve full status as a nation until 25 April 1915, when the Australian soldiers 
assisted in the Gallipoli landing by storming Anzac Cove. It was as if the whole 
process of achieving nationhood was so easy that it wasn’t until men died … 
that Australians felt they had earned their way into the world.104       

The absence of a unified nationalism before Gallipoli arose from governmental 
structures and a failure of the collective imagination. From a constitutional perspective, 
the British monarch ‘was Australia’s head of state and … State governors and the 
Governor-General were British. As a self-governing colony in the British Empire, 
Australia had no national army or navy, and its foreign policy was determined by 
Britain’.105 

People failed to imagine themselves as members of an Australian nation.106 They ‘would 
refer to themselves as Australians in relation to Britain (for example, as Anglo-
Australian or as Scottish-Australian and Britain was often referred to as “home”)’.107 
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No doubt class differences existed between, say, transportees and voluntary immigrants. 
Indeed, David Cannadine refers to the ‘stratification and Gothicization of the 
dominions’,119 by which he means, in the major colonies of the British Empire, the class 
system and architecture of Britain were replicated.120 Nevertheless, an uneasy unity 
manifested against ‘the Other’121 – First Nations people, on the one hand, and potential 
non-British immigrants, on the other hand. The customs services, from their fine 
customs houses, played an essential role in this exclusionary process.       

5.2 Protectionism   

Smith commended the free flow of goods within the United Kingdom, and proposed an 
extension of uniform British taxation and free movement of goods to Ireland and ‘the 
plantations’ – in effect, an imperial customs union.122 In Smith’s view, Britain’s 
standardised customs system, and freedom of movement of goods within the country 
was ‘perhaps one of the principal causes of the prosperity of Great Britain, every great 
country being necessarily the best and most extensive market for the greater part of the 
productions of its own industry’.123 This was not the model adopted in the Australian 
colonies before Federation.  

John Stuart Mill, who otherwise promoted free trade, made an exception for infant 
industries in new countries which could be protected for a limited period of time to 
enable them to attain a competitive status.124 From the time of foundation, Victoria 
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Australian reluctance to join the Federation: first, ‘the colony had only been granted 
responsible government in 1890’; second, ‘it was geographically remote from the 
eastern colonies with which its early settlers felt little affinity’; and, third, ‘almost half 
of Western Australia’s revenue derived from inter-colonial customs duties which would 
be abolished under the new Australian Constitution’.138  

Horse-trading over customs duties therefore played a major role in healing Australia’s 
fractured nationalism and continued after Federation. The Customs Tariff Act 1902 
(Cth) was inevitably a compromise, given the protectionist and free trade factions in the 
new federal Parliament.  

After Federation, inland customs posts were no longer necessary, but regional ports 
typically sought to retain their custom houses and attendant bonded warehouses, as they 
were thought to facilitate efficient import and export. But the removal of the colonial 
era trade barriers made centralisation and cost-cutting attractive to the federal 
government, and, despite local opposition, many regional customs posts were 
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and the maintenance of Britishness required exclusion of indigenous people and non-
Britannic immigrants.   

In massive tracts of land that lacked the signs and protocols of nationalism, custom 
houses symbolised parochial colonial government.  

Magnificent customs buildings no longer announce the colonies’ and, later, the 
Commonwealth’s unique power to control and tax entrance of people and things into 
Australia. The symbolic buildings identified in this article have been converted for other 
uses – mostly cultural centres, but also hospitality venues. In their typical neoclassical 
style, references were made to both an ancient authority to tax and military force. 
Customs buildings were, therefore, designed to symbolise the fiscal and military control 
of the colonies. It is unlikely that any contemporary government would celebrate its 
power to levy customs duties through the construction of splendid portside edifices. 
However, the change of the name of the Customs Service to the Australian Border Force 
draws aside an ostensible veil of service to reveal the potential for violence that informs 
the Crown’s assertion of the power to levy customs duties, and to enforce who and what 
enters the country’s borders.  
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treaty of 1945 (1945 US–UK treaty).8







 
 

eJournal of Tax Research  The United Kingdom–New Zealand treaty of 1947 

227 

 

distributed among United Kingdom shareholders. The imposition of both New Zealand 
and United Kingdom taxes on the profits, the writer explained, resulted in a total tax of 
at least 50 per cent and ‘so penalised the men whose energies are devoted to the 
development of internal trade of the British Empire’.23  

Some international firms sought to mitigate their tax burden by restructuring, changing 
domicile or incorporating subsidies in overseas territories. 24
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exempt profits of non-resident traders from New Zealand tax if satisfied that the foreign 
country provided reciprocal relief.32 In the period 1936-1946, seven such Orders in 
Council were made, one covering the United Kingdom (in 1942).33 These Orders were 
limited compared to modern DTAs and generally only exempted the profits of the non-
resident traders from New Zealand tax.34  

The Order in Council relating to the United Kingdom was broader in scope than the 
others, likely as it was made pursuant to a treaty, and had retrospective effect (dated 
back five years to 1937).
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3.1.1 Title and preamble 

The title and preamble outlined the twin purposes of the DTA which were ‘the 
avoidance of double taxation’ and ‘the prevention of fiscal evasion’. The principal focus 
of early DTAs was the problem of double tax, although the inclusion of articles on 
‘associated enterprises’ and ‘exchange of information’ demonstrates that tax avoidance 
and evasion were also issues of interest at this time.  

Today, the prevention of fiscal evasion is a significant motivation for entering tax 
treaties. Globalisation trends over the last few decades combined with the complexity 
of international tax rules have created opportunities for the tax planning industry to 
exploit and have led to the proliferation of avoidance and evasion.58 Provisions in tax 
treaties like the exchange of information mechanism in tax treaties empower 
governments to fight avoidance and evasion activities by circumventing strict 
confidentiality laws which would otherwise protect tax administration information. 
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either country after the date of signature.72 Under the OECD Model, each state is 
required to notify the other if it makes significant changes to its taxation laws.73  

3.2 Definitions 

Most of the significant terms used in the treaty were defined in Article II. Several terms 
still used in the OECD Model are relatively unchanged and uncontroversial, including 
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authorised representatives, and the competent authority of any territory to which the 
agreement was extended.83  

3.2.3 Residence 

The concept of residence is central to the operation of DTAs. Only taxpayers who are 
residents of the two contracting countries obtain the benefits of the agreement. Further, 
residence is one of the factors used to allocate taxing rights (the other factor being the 
source of the income); for certain types of income only the taxpayer’s country of 
residence is permitted to tax that income. DTAs typically do not dictate rules for 
determining who is a tax resident, but instead defer to the domestic law of each 
contracting country.84 This holds in the 1947 treaty where a ‘New Zealand resident’ was 
‘any person who was resident in New Zealand for the purposes of New Zealand tax and 
not resident of the United Kingdom’ for its tax purposes, and the same applied for 
‘United Kingdom resident’.85  

However, the residence provision in the 1947 treaty was notable because it did not 
include a mechanism to determine the treaty residence of dual-resident taxpayers, that 
is, natural person taxpayers who are considered a resident of both contracting countries 
under the respective domestic laws. In fact, the definition of residence was structured to 
exclude taxpayers who were dual residents and hence excluded these taxpayers from 
treaty benefits.  

Resolution of dual residence was not covered in the United Kingdom’s tax treaties until 
after it had been dealt with in a 1958 report by the Organisation for European Economic 
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Kingdom.88 Dual residence could arise when a company was incorporated in New 
Zealand but managed and controlled in the United Kingdom. In these cases, with 
priority given to management and control, the company would be regarded as a United 
Kingdom resident for the purposes of the treaty.89 

Many of the United Kingdom’s early tax treaties had a similar formulation where the 
other contracting country had an incorporation residence test.90 These countries, 
including New Zealand, were willing to give up incorporation as the basis for corporate 
residence, presumably acknowledging that the United Kingdom had the better right to 
tax on a factual rather than legal test, as jurisdiction of incorporation is easy to 
manipulate.91 In contrast, the United States was not willing to give up the incorporation 
test, leaving a company incorporated in the United States but controlled and managed 
in the United Kingdom as a dual resident and outside the ambit of the treaty benefits.92  

Instead of ‘management and control’, the OECD has preferred the phrase ‘place of 
effective management’ as the tie-breaker test for dual resident companies and has used 
this test in its model tax conventions since the 1963 Draft Convention.93 In 2017 
however, the OECD Model was revised, and the test was replaced with an alternative 
formula where contracting countries must resolve a dual residency of a company by 
mutual agreement on a case-by-case basis.94 The OECD considered that although dual-
resident companies are relatively rare, cases involving dual-resident companies often 
involve tax avoidance arrangements, and are best solved on an individual approach.95 

3.2.4 Enterprise, and industrial or commercial profits 

The definitions of ‘enterprise’ and ‘industrial or commercial profits’ were important for 
the operation of Article III which allocates the right to tax the industrial or commercial 
profits of an enterprise to the resident country, unless the enterprise is operating through 
a fixed place of business (a permanent establishment).96 Under the slightly convoluted 
definition in the 1947 treaty, ‘enterprise’ was defined to mean an ‘industrial or 
commercial enterprise or undertaking’ carried on by a resident of one of the countries97 
and ‘industrial or commercial enterprise or undertaking’ was further defined to 
expressly include activities in mining, agriculture and pastoral farming, and the business 
of banking, insurance, life insurance and dealing in investments.98 These areas likely 
formed the bulk of the economic activity between the two countries and the two 
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The archaic term ‘industrial or commercial profits’ immediately betrays the age of the 
agreement. Unsurprisingly, industrial or commercial profits were the profits derived 
from the activities of industrial or commercial enterprises or undertakings. However, 
several types of income were expressly excluded from the definition: dividends, interest, 
rents, royalties, management charges or remuneration for personal services.99 Some of 
these types of income were dealt with elsewhere in the treaty under specific provisions 
(dividends, royalties) and excluding them from the definition of industrial and 
commercial profits was intended to ensure that Article III did not apply to them. Where 
a form of income was not addressed elsewhere in the treaty (interest, rents and 
management charges), the intention was that the taxation of that income would be 
subject to the domestic laws of each respective country.100 Where double taxation arose 
from domestic taxation, Article XIV of the 1947 treaty would direct the residence state 
to give relief in the form of a credit, thereby ensuring that the source country retained 
full taxation rights to interest, rents and management charges.  
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where the person or company receiving the income is resident (the resident country). 
Substantive articles usually allocate taxing rights in one of three ways, namely: (1) the 
source country may tax without limit; (2) the source country may tax up to a maximum, 
or (3) the source country may not tax the income at all, the residence country has the 
exclusive right to tax.111  

In the 1947 treaty, all apart from one of the substantive articles were in the third form, 
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The PE concept was fundamental to the operation of Article III. The profits of a United 
Kingdom or New Zealand enterprise operating in the other country were only taxable in 
that country if the enterprise operated its business there through a PE. If the business of 
the enterprise did not constitute a PE, the source country could not tax the profits of the 
foreign enterprise; taxing rights were conferred exclusively on the residence state.  

The profits that were permitted to be taxed by the source country were those profits that 
could be attributed to the PE of the foreign enterprise. To determine ‘attributable’ 
profits, the PE was to be treated as a separate entity and the profits that attached to the 
PE were the profits it would expect to derive in the source country if it were an 
independent enterprise engaged in the same activities, holding arm’s length contracts 
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treaty with the United Kingdom.126 This is likely to arise from a concern about tax 
avoidance as deductions for offshore insurance premiums can be manipulated to 
artificially lower business profits thereby avoiding New Zealand's jurisdiction to tax 
such income.127 

Article III(4) provided that profits arising from the sale of goods were excluded from 
being attributed to a PE if the goods were stocked in a warehouse in the PE country ‘for 
convenience of delivery’. An equivalent provision does not exist in the OECD Model 
business profits article, possibly because it is partially redundant in light of Article 
5(4)(a) which provides that the use of facilities in the other country solely for the 
delivery of goods will not trigger the threshold for a PE.  

The last provision in Article III stated no profits shall be attributed to a PE solely due to 
its purchase of goods for the enterprise.128 An equivalent provision was removeom  om  
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drafts.133 It was hotly contested at the time; however, the League of Nations experts 
drafting the 1928 model tax treaties eventually agreed that income from shipping should 
be taxable only in the country where the ‘real centre of management’ was situated.134
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country.152 The PE proviso is also part of the dividend article in the OECD Model and 
stipulates that the exemption does not apply if the shareholding is ‘effectively 
connected’ to the PE. Instead, Article 7 shall apply with the dividend forming part of 
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3.3.4 Royalties 

As in the dividends article, the article dealing with income from royalties conferred 
jurisdiction to tax royalty payments to the country of the recipient’s residence, subject 
to the PE proviso.162 To counter tax avoidance, a safeguard clause was added to deal 
with excessive royalty payments. No exemption was allowed for the amount of a royalty 
payment exceeding ‘fair and reasonable consideration’.163 This anti-avoidance measure 
appears in modern DTAs and protects a country’s taxation revenue from being 
undermined by artificially inflated royalty payments.164  

Full source country taxing rights were retained in respect of some types of royalty 
payments by carving them out from the definition of royalty. ‘Royalty’ included 
payments for the use of any ‘copyright, patent, design, secret process or formula, trade-
mark, or other like property’ but did not include ‘royalties paid in respect of the 
operation of mines or quarries, or of the extraction or removal of timber or other natural 
resources or rents or royalties in respect of motion picture films’.165 Royalties or other 
amounts paid for natural resource extraction and films were outside the source tax 
exemption, the source country was permitted to tax them, and the country of the resident 
would be obliged to relieve double tax under the credit provision. Australia had 
achieved this position in their DTA, and it would have been difficult for the United 
Kingdom to refuse New Zealand source taxing rights having given them to Australia.166 

Article 12 of the OECD Model provides for residence taxation of royalties, but this 
position is modified in many treaties. For instance, the current UK–New Zealand treaty 
allows the source country to tax royalties at a concessional rate of 10 per cent.167 
Echoing the split in the 1947 definition of royalty, income from the working of ‘mineral 
deposits, sources and other natural resources’ is now dealt with in the article on 
immovable property in the OECD treaty.168 The immovable property article provides 
for source taxation in light of the close economic connection between the source of the 
income and the source country.  

Both the articles on dividends and royalties in the 1947 treaty contain a ‘subject to tax’ 
test; that is, the exemption in the source country was conditional on the income being 
subject to tax in the other country to prevent abuse of treaty benefits.169 In the 1960s, 
the United Kingdom began to replace the subject to tax test with the ‘beneficial owner’ 
concept in its DTAs, now part of the OECD Model articles on dividends and royalties.170 
The beneficial owner concept ensures that the recipient of treaty benefits is genuinely 
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in the country. A source taxation rule reflected the fact that artists and athletes often 
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maintained residence status in the country of usual residence. Its purpose was less to 
allocate tax jurisdiction and more to foster cross-border research and teaching and 
attract the services of foreign educators.197 An exemption for visiting professors first 
appeared in the 1945 US–UK treaty, and subsequently was included in many early tax 
treaties.198  

This provision is not found in the current OECD Model. Remuneration received by 
visiting educators may now be covered by the employment provisions if the educator is 
employed by the host university or other relevant educational institution, or the business 
profits article if the educator is self-employed. 

3.3.9 Students and apprentices 

Payments made to students or apprentices visiting one country for full-time education 
or training were exempt from tax on the payments in that host state made for the purpose 
of the student’s maintenance, education or training.199 The OECD Model provides the 
same without the stipulation that the student or apprentice be full-time.200  

3.4 Elimination of double tax 

The OECD Model gives a choice of two methods for the elimination of juridical double 
tax, the exemption method and the credit method.201 Each contracting country is free to 
choose between the two methods. The provisions are not highly prescriptive, and the 
details are left for the contracting countries to work out in accordance with their 
domestic laws and policies.202 In the 1947 treaty, provision of credit was the method 
used to relieve double tax.203 

3.4.1 Provision of credit 

Mr Bowden MP rightly called the credit article ‘the dominant article’ when the 
agreement was explained to the New Zealand Parliament in 1947.204 The object of the 
credit article was to eliminate double taxation where this had not been achieved under 
the other articles in the treaty.  

Operation of the credit article 

As has been shown in this study, most of the substantive provisions in the 1947 treaty 
eliminated double tax by requiring the source country to exempt a particular class of 
income from tax and therefore conferring on the residence state the exclusive right to 
tax that income. However, where the source country retained the right to tax a class of 
income, or where the income fell outside the provisions of the treaty, double taxation 
was not eliminated because both states had the right to tax. For instance, the source 
country retained to the right to tax the profits of a foreign enterprise attributable to a PE 
and employment income not falling within the 183-day exception. The treaty was silent 

 
197 Baker, Double Taxation Conventions, above n 57, [20B.07].  
198 Avery Jones, ‘The History of the United Kingdom’s First Comprehensive Double Taxation Agreement’, 
above n 51, 253.  
199 1947 UK–New Zealand treaty, above n 4, Art XII.  
200 OECD Model Tax Convention, above n 3, Art 20.  
201 Ibid Arts 23A and 23B.  
202 Ibid Commentary on Article 23, para 32.  
203 1947 UK–New Zealand treaty, above n 4, Art XIV.  
204 New Zealand, Parliamentary Debates, 19 August 1947, vol 277, 423. 
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on the tax treatment of interest and payments for natural resource exploitation or film 
royalties were outside the scope of the royalty article. In these cases, the credit provision 
operated to eliminate double tax.   

The credit provision obliged the residence country to give relief from double taxation 
in the form of a credit. The United Kingdom would allow a credit against United 
Kingdom tax liability for New Zealand tax paid on income sourced in New Zealand.205 
The converse also applied; where United Kingdom tax had been imposed upon income 
that had its source in the United Kingdom, New Zealand was required to give a credit 
for the tax paid to offset New Zealand tax liable on that income.206 

Compared to Dominion Relief, the credit provision was a great improvement toward 
relieving the burden of double tax. The United Kingdom gave full credit for taxes paid 
in New Zealand, instead of the half-credit given under the previous system.207  

Domestic laws providing for foreign tax credits 

The provision of credit was subject to each country’s domestic laws regarding the 
allowance of foreign tax credits, which generally related to the timing and amount of 
credit granted.208  

The granting of United Kingdom credits was subject to the rules contained in the 
Finance (No 2) Act 1945. The Finance (No 2) Act was enacted as a direct result of the 
1945 US–UK treaty. Prior to this treaty, the United Kingdom did not have a foreign tax 
credit regime, only providing a deduction for United States tax and limited credit for 
Dominion tax.209 By contrast, the United States had provided foreign tax credits since 
1919.210 Providing foreign tax credits conflicted with the United Kingdom’s ardent 
stance against tax at source and was only reluctantly accepted as a practical solution 
during the negotiation of the US treaty.211   

New Zealand did not provide for foreign tax credits in its domestic law at the 
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operated since 1916 continued to operate, so that no obligation to grant foreign tax 
credits would arise. From the United Kingdom’s perspective, it would have made little 
difference for New Zealand to use the Dominion exemption method to eliminate double 
tax (unless the New Zealand tax rate was higher than the United Kingdom rate).    

Source rules 

The credit article in the 1947 treaty contained several source rules deeming income to 
be ‘sourced’ in one country or the other. Source rules were necessary to deal with 
potential conflict between domestic law credit provisions and the treaty provisions.215 
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credit provision would direct the taxpayer’s country of residence to relieve any double 
tax that resulted from both countries taxing these classes of income.  

There was no provision for a mutual agreement procedure nor a residence tie-breaker 
where individual taxpayers were considered residents by both countries, today 
considered essential elements of a DTA.253 Both provisions were included in the 
subsequent 1966 treaty.  

Lastly, the 1947 treaty did not contain a non-discrimination article. Notes from the 
negotiations for the 1966 treaty (which also omitted a discrimination article) indicate 
that this was due to the belief of United Kingdom officials that discrimination between 
members of the Commonwealth was so unlikely that it need not be expressly guarded 
against.254  

4. CONCLUSION 

Tax treaties have evolved significantly since their fumbling beginnings in the first half 
of the 20th century. The 1947 UK–New Zealand treaty was rudimentary by modern 
standards and contained some unusual features distinctive to the United Kingdom’s 
early tax treaties. The definition of PE was brief and crude compared to the sophisticated 
version found in modern DTAs and not all types of income were covered by the treaty.  

However, the majority of the provisions in the agreement can still be found in the present 
OECD Model. Notably, the rules for taxing business profits still apply, reflecting the 
principle of economic allegiance which also governed the allocation of income in the 
1947 treaty. An emerging New Zealand position on tax treaties is also apparent in this 
early treaty, for instance, with New Zealand protecting its right to tax income from the 
business of insurance and ensuring pensions were taxed on a residence basis. 

In the 1966 negotiations for the subsequent treaty, the British asked why New Zealand 
had put in a reservation to an article dealing with ‘other income’. The New Zealanders 
admitted they had not come across this kind of article before and did not know ‘what 
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Both with gratitude for the past and confidence in the future, we range ourselves 
without fear beside Britain. Where she goes, we go. Where she stands, we stand. 
We are only a small and young nation, but we are one and all a band of brothers 
and we march forward with union of hearts and wills to a common destiny.256  

While these words were uttered in the context of New Zealand entering World War II, 
their sentiment captured New Zealand’s complete loyalty and trust toward Britain at the 
time. If the British thought it was a good idea to conclude a tax treaty, then so did New 
Zealand. Today, the OECD directs the content and structure of New Zealand’s tax 
treaties. In 1947, it was the United Kingdom that initiated and shaped New Zealand’s 
first comprehensive double tax treaty.  
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1. INTRODUCTION 

Professor John Taylor’s academic writing on double tax treaties, particularly his 
meticulous documenting of the history of Australia’s tax treaty network, is well known 
to international tax scholars.1 In honour of his contribution to this field of literature, we 
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joined the Organisation for Economic Co-operation and Development (OECD), with 
the treaty network subsequently extending to member countries, especially those in 
Europe. Amongst a total of seven tax treaties signed in the 1970s, five were with OECD 
members, namely Germany, New Zealand, France, Netherlands, and Belgium.8 All, bar 
New Zealand, were European countries and those with which Australia was likely to 
strengthen economic connections. While Australia’s treaty network has continued to 
expand with OECD member countries, the 1980s also saw a shift in focus to Asian 
countries. This shift in focus was driven by a change in economic policy to a more open 
economy and a dramatic tariff reduction, the removal of capital controls, and the floating 
of the currency. During this period, Australia signed tax treaties with Asian countries 
such as China, the Republic of Korea, Malaysia, Sri Lanka and Thailand, as well as 
continuing to expand the network by adding more European countries such as Austria, 
Denmark, Finland, Ireland, Italy, Malta, Norway, Sweden, and Switzerland. Following 
the 1980s, the number of new treaties declined but treaties continued to be negotiated 
when new trading partners emerged in Asia, such as India, Indonesia and Vietnam, and 
in Europe with the dismantling of the Iron Curtain and the expansion of the European 
Union.  

Throughout the same period, starting in 1950 with the Spooner Committee,9 Australia 
has had a history of tax reviews.10 This long history of tax reviews has, however, 
resulted in little in the way of genuine and successful reform,11 and, until 1999, there 
was also little in the way of suggested reform to Australia’s network of double tax 
treaties. Consequently, a reconciliation of Australia’s tax treaty network and tax reviews 
was simply not possible. However, this recently changed, and in the last 25 years, there 
have been three significant reviews that extended recommendations beyond domestic 
tax reform to propose policy changes to the international tax treaty network.  

The first review to specifically deal with Australia’s tax treaty network was the 1999 
Review of Business Taxation,
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to ensure it reflected a balanced taxation of international investment and changed 
investment patterns.  

On 11 November 1999, the then Treasurer, The Honourable Peter Costello MP, 
announced The New Tax System: Stage 2 Response,19 supporting the four 
recommendations relating to Australia’s tax treaty network. In doing so, it was stated 
that the double tax agreement policy had, to date, reflected that Australia had 
traditionally been a capital-importing country but that the increasing amount of 
Australian investment abroad required a greater focus in double tax agreements on the 
taxation of foreign source income.20 The implementation of this policy and the adoption 
of each of the recommendations is reflected in a change in treaty position as discussed 
below. 

2.1 Reduction in dividend withholding taxes (DWT) 

The first recommendation, contained in Recommendation 22.21, provided that in 
negotiating double tax agreements, Australia should endeavour to reduce dividend 
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negotiated position.23 Of note is the 1982 United States–Australia tax treaty, specifically 
mentioned in the Review, which had a rate of 15 per cent, being re-negotiated in the 
2001 US Protocol, to a rate of 5 per cent or zero where the shares owned represent 80 
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the government at the time commissioned a review of Australia’s tax treaty policy and 
provided feedback on submissions received.41 A formal report was not published. 
However, a media release indicated that ‘[s]ubmissions presented a range of suggestions 
to improve Australia’s treaty policy and provided recommendations for the treaty 
program. Submissions called on the Government to prioritise negotiating tax treaties 
with emerging economies in our region and countries with which Australia has most 
favoured nation (MFN) obligations’.42  

Seven key themes were identified from the consultation process and made public.43 The 
first was the need to prioritise the emerging economies of China and India as well as 
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Australia’s tax treaty network. Numbered 3.5 to 3.8, the four recommendations were 
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approach of eliminating dividend withholding tax on franked non-portfolio dividends.60   
In contrast, the treaty with France in 2006 provided a unilateral approach where France 
and Australia, in the position of the source state, committed to imposing a zero per cent 
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such a proposal on the basis that it would be difficult to comply with and hard to 
enforce.65 Further, such an extension of Australia’s capital gains tax regime would cause 
inadvertent breaches for overseas investors with a relatively small revenue gain in terms 
of Australian taxes collected.66 

When Australia introduced a capital gains tax in 1985, two important issues arose in 
relation to double tax agreements. The first was how existing treaties applied in relation 
to capital gains tax, and the second was how future double tax agreements would deal 
with it. Consistent with Australia’s broad-source taxing policy, the Australian Taxation 
Office (ATO) had taken the position that pre-capital gains tax treaties do not limit taxing 
rights.67 Australia also preserved domestic law source taxing rights over capital gains in 
treaties negotiated after the introduction of the capital gains tax up to 2003. The 
provisions operated to ensure the capital gains tax is paid on gains by non-residents on 
shares in resident private companies and non-portfolio interests in public companies. 
However, capital gains tax did not extend to the sale of shares by non-residents in non-
resident companies that hold Australian assets.  

The application of the capital gains tax provisions to non-resident shareholders who 
hold shares in non-resident companies with underlying Australian assets had previously 
been decided by the court in Lamesa Holdings.68 In that case, it was held that non-
residents were not liable for capital gains tax when selling interests of interposed entities 
whose underlying value is principally derived from Australian real property.69 In that 
case, a Dutch company – Lamesa Holdings – sold an interest held in Australian real 
property via three interposed companies. The shares disposed of by Lamesa Holdings 
were held in a first-tier Australian company. The Federal Court supported the arguments 
of Lamesa Holdings, finding that Australia could not tax the gains because the alienation 
of property article (Article 13) of the Australia–Netherlands income tax treaty (1976)70 
only dealt with gains from the disposal of shares in companies with direct ownership of 
land and related interests.  

Subsequent to Lamesa Holdings, the Australian government amended the International 
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when incorporated into domestic law, the move did not enhance Australia’s reputation 
as a reliable treaty partner.73 Secondly, Australia concluded eight treaties,74 in the form 
of new tax treaties or protocols to amend the prior treaties, with a provision ensuring 
Australia taxes the transfer of interest directly or indirectly derived principally from the 
Australian real property.  

Domestic law was also amended in 2006 with the Income Tax Assessment Act 1997 now 
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to take into account the fact that negotiations were underway at the time with the United 
Kingdom and Germany, the need to update pre-capital gains tax treaties, and the 
countries Australia may be obliged to approach because of the most favoured nations 
clauses in existing treaties.85  

The eight countries listed as being priority countries were the Netherlands, France, 
Switzerland, Italy, Norway, Finland, Austria, and the Republic of Korea on the basis 
that the United States treaty had been renegotiated and the most favoured nations clause 
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negotiate. As a resource-rich country, Australia needs to take into account the 
competing imperatives of ensuring tax policy facilitates foreign investment while 
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v Federal Commissioner of Taxation105 in 2018, the courts determined that by virtue of 
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whether they follow the OECD Model Tax Convention or the UN Model Tax 
Convention.116 Taylor examined the definition of a permanent establishment, the 
savings clause in non-arm’s length provisions, treaty articles giving income an 
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details”’.7 In the field of DTAs, Taylor was both a parachutist and truffle hunter.  And 
so, while it is important to understand, say, the broad development of DTAs – the 
Dominion Income Tax Relief (DITR) scheme granted within the British Empire,8 the 
early work of the League of Nations in formulating international tax norms,9 the OECD 
model tax conventions,10 and, today, anti-BEPS initiatives11 – it is nevertheless 
illuminating to uncover how these broad developments were received and given effect 
in specific jurisdictions. Taylor’s meticulous investigation of Australian DTAs is a 
paragon of such research,12 and, while this article cannot do justice to his oeuvre, by 
referencing his work, it seeks to pay tribute to his scholarship.      

The article adopts a thematic, rather than a strictly chronological, approach and is 
structured as follows. Section 2 analyses the development of New Zealand’s DTAs.13 
This history is distinguished by a Canute-like resistance to following international tax 
norms to retain taxing rights over New Zealand-sourced income but ultimate 
concession, albeit subject to some victories for recalcitrance. The focus lies with 
taxation of passive income, in particular dividends. Non-discrimination is an adjunct 
consideration. Australia’s broader political approach to DTAs, which Taylor excavates, 
is compared with New Zealand’s somewhat rudimentary cost benefit analyses. Section 
3 then outlines the development of the DTAs negotiated between Australia and New 
Zealand.  

Generally, the article highlights New Zealand’s historical approach to relieving double 
taxation, which may be distinguished from the Australian approach that Taylor 
identifies. 

 
7 Brian Murphy, ‘Emmanuel Le Roy Ladurie, Historian of the Downtrodden, Dies at 94’ The Washington 
Post (25 November 2023) <https://www.washingtonpost.com/obituaries/2023/11/25/roy-ladurie-historian-
french-dies> (accessed 8 August 2024).  
8 DITR was introduced by the Finance Act 1920 (UK) s 27. For a discussion of DITR, see C John Taylor, 
‘“Send a Strong Man to England – Capacity to Put Up a Fight More Important Than Intimate Knowledge 
of Income Tax Acts and Practice”: Australia and the Development of the Dominion Income Tax Relief 
System of 1920’ (2014) 12(1) eJournal of Tax Research 32. 
9 See, generally, Sunita Jogarajan, Double Taxation and the League of Nations (Cambridge University 
Press, 2018). 
10
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During the 1950s, New Zealand suspended taxation of non-resident shippers on the 
commencement of DTA negotiations on an administrative basis (ie, not authorised by 
law) as a goodwill gesture but did not resume taxing shippers if the negotiations failed.48  

2.2.2 Agents 

Since New Zealand was primarily an exporter of primary products,49 overseas 
businesses could engage in trade with New Zealand by using local agents without the 
need for establishing a branch or subsidiary. The policy response was to deem a New 
Zealand source to income derived by a non-resident trader from business obtained on 
their behalf by a commission agent resident in New Zealand.50 This policy put foreign 
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this concession concerning insurance made in negotiations for the Swiss DTA has made 
it difficult for New Zealand to protect its right to tax non-resident insurers in the absence 
of a PE.  

2.2.4 Passive income 

Not only was New Zealand an importer of capital, it was also an importer of intellectual 
property and know-how, and therefore sought to maintain taxing rights over various 
forms of passive income with a New Zealand source. Again, this brought its policies 
into conflict with the expectations of potential DTA partners.  

A compromise concerning the taxation of passive income was reached with Sweden in 
1956 through a DTA provision for interest and royalties to be taxed on a split basis 60 
per cent/40 per cent in favour of the source state.56 Until the 2000s, New Zealand was 
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the right to tax leasing of industrial, commercial, or scientific equipment at source 
(usually within the scope of the royalty article).67 

After accession, New Zealand’s DTAs largely followed the 1977 Model Convention. 
Points of disagreement in negotiations typically arose from New Zealand’s insistence 
on retaining source country taxing rights for interest and royalties and a 15 per cent rate 
for all dividends. The insistence that a non-discrimination article be omitted was also 
contentious. In most cases, the disagreements were resolved through the inclusion of 
protocols containing MFN clauses for taxes on interest, dividends and royalties which 
would apply if New Zealand agreed in subsequent treaties to lower withholding tax 
rates.  

2.5 Victories 

In the first New Zealand–US DTA, a special provision was made for the New Zealand 
film hire tax imposed on non-resident film renters.68 Given the importance of US-
produced films in the cinema industry of the time, this was a significant concession by 
the US, although it may be attributable to the relatively small New Zealand market. 

New Zealand was receptive to a Japanese approach to negotiating a DTA in the late 
1950s. Although trade with Japan was limited at the time, the ‘Japanese Economic 
Miracle’ was gathering pace.69 In 1959, Sumitomo, a major Japanese corporation, and 
Commonwealth Aluminium Company, an Australian company, formed a joint venture 
for a New Zealand aluminium smelter powered by hydroelectricity generated in the 
South Island. The smelter, which opened in 1969, represented a major investment that 
would lead to significant future exports to Japan, and boosted Japan’s interest in 
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The willingness of the Australian government to use DTAs as a political tool or, at least, 
to understand them in political context, rather than conceiving them as purely technical 
tax arrangements distinguishes its approach from that of New Zealand. 

While the 1946 Australia–UK DTA reflects the long-term connections between 
Australia and the mother country, the 1953 Australia–US DTA represents the post-
World War II presumption, particularly on the part of the second Menzies government 
(1949-66), that Australia’s security was dependent on an alliance with the US,87 primus 
inter pares of the country’s ‘Great and Powerful Friends’.88 And so, while tax officials 
calculated that no fiscal benefit would arise from a US DTA, broader government 
strategists saw a tax treaty as a means of ‘maintaining good relations’ with the US and 
increasing the possibility of inter-government loans.89 Despite the arguments of the 
Treasurer that a DTA would be inconsistent with tax principles, ‘it was necessary to 
consider political considerations arising out of the relationships between the two 
countries in the then current circumstances’.90 It is notable that no obvious evidence 
exists to indicate that such considerations played a role in New Zealand’s negotiations 
with the US, although such considerations may have been present if not documented. 

Political considerations also motivated Australia to respond positively to an approach 
from Canada to negotiate a DTA.91
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company tax rate set at 57.5 per cent. Australian policy-makers believed that, if a DTA 
were negotiated with New Zealand, they would face pressure to limit source tax on 
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as the development of domestic tax laws – we are well advised to consider their broadest 
context, without losing sight of the particular. 
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Treaties Australia has with the United Kingdom, the United States of America and 
Canada.   

It was not only individual treaties that intrigued John but, of course, themes could be 
identified and thus learnings derived from the mass of the literature John had read.11 

Sometimes the words of the historical figures involved were quoted to give extra life 
and allure to John’s topic. Take for example titles such as: 

‘“I Suppose I Must Have More Discussion on This Dreary Subject”: The 
Negotiation and Drafting of the UK–Australia Double Taxation Treaty of 
1946’;12 and 

‘“Send a Strong Man to England – Capacity to Put Up a Fight More Important 
Than Intimate Knowledge of Income Tax Acts and Practice”: Australia and the 
Development of the Dominion Income Tax Relief System of 1920’.13 

Such titles would have been a delight to John’s wry sense of humour and a drawcard for 
his readers and conference audiences. 

The result of John’s work was a rounded, human, appreciation of the relevant tax law 
and the explanation for its form – in a manner that the written word of the law cannot 
yield. Thus, John became the expert on such things, and he was generous in sharing his 
knowledge of the subject matter but also of the techniques he had learned. 

It therefore seems highly appropriate to approach the topic of this article from an 
historical perspective as we do here and John, as a capital gains tax and business entities 
expert14 as well as a tax historian, would have approved of the idea of a review of the 
history of the tax treatment of appreciated property in Australia and of refundable 
franking credits.   

2.2 Deductible gift recipient system and capital gains tax 

The current tax-deductible gift system provides incentives for both individuals and 
corporations to make donations and receive a tax deduction in return. For individuals 
who derive taxable income and who give more than AUD 2 to a charity or other entity 
that has deductible gift recipient (DGR) status, the individual can claim a 100 per cent 
tax deduction. The Commission found that a tax deduction is likely to provide an 
‘effective mechanism for encouraging donations of money and does not need to 
substantively change’.15 Despite the obvious benefit provided by the deductible gift 
system, the Commission was of the view that further reform was warranted to the DGR 
framework. This was especially the case with the entities that are designated as DGRs. 

 

Sustainable?’ (2010) 34(1) Melbourne University Law Review 268 (‘Twilight of the Neanderthals’); C John 
Taylor, ‘The Negotiation and Drafting of the UK-Australia Double Taxation Treaty of 1946’ [2009] (2) 
British Tax Review 201; C John Taylor and Andrew MC Smith, ‘Trans-Tasman Taxation of Companies 
and Their Shareholders 1945–2005’ (Conference Paper, 4th International Accounting History Conference, 
Braga, Portugal, 8-9 September 2005); Taylor, ‘Archival Research’, above n 9. 
11 Taylor, ‘Some Distinctive Features’, above n 10; Taylor, ‘Twilight of the Neanderthals’, above n 10.  
12 Taylor, ‘“I Suppose I Must Have More Discussion on This Dreary Subject”’, above n 10.  
13 Taylor, ‘“Send a Strong Man to England”’, above n 10. 
14 CJ Taylor, Capital Gains Tax: Business Assets and Entities (Law Book Company, 1994). 
15 Productivity Commission, Future Foundations for Giving: Draft Report (November 2023), 11 (‘Draft 
Report’). See also Productivity Commission, ‘Final Report’, above n 2, 6. 
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against assessable income, but more broadly. This would effectively allow a donor of a 
CGT asset to not incur a tax liability upon disposal, yet still receive a full deduction. 
The Commission was not persuaded to recommend such a change based on a very brief 
analysis of the policy implications.26  

2.3 Integrity measures 

The Commission’s report highlights the need for any changes to tax concessions such 
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Canada, from very shortly after the introduction of capital gains taxation in 1972, 
charitable gifts of property generally gave rise to an income tax concession.43 While the 
Canadian Parliament was not persuaded by attempts from the inception of the capital 
gains tax to exempt all forms of property donations from CGT,44 Canada exempts a 
range of property donations (eg, public company listed shares, cultural property and 
ecologically sensitive land) from capital gains tax.45 Interestingly, the Canadian classes 
of exempt property only included cultural property (the exemption was introduced in 
1977) on the basis that Canadian museums and other cultural institutions were otherwise 
competing on an uneven playing field with US institutions, given that US donors could 
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concessions seem to have been largely justified based on the desirability of incentivising 
more donations so as to enable charities to achieve more public benefit, albeit that this 
needed to be balanced against the revenue forgone by government.55 

In this context, it is perhaps unsurprising that the Asprey Review, which discussed the 
introduction of an Australian CGT and devoted an entire chapter to charities, did not 
discuss the issue of whether charitable gifts of property should be made exempt from 
CGT, as well as deductible.56 Indeed, in 1975 when the Asprey Review was handed 
down, the only property for which an income tax deduction could be claimed was 
property acquired within 12 months of making a gift, for which one might expect the 
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4. INTEGRITY MEASURES: DEDUCTIBLE GIFTS AND REFUNDABLE FRANKING CREDITS 

4.1 Overview 

The history of deductible gifts also traces into a more modern element of Australian 
taxation law – namely, Subdivision 207-E of the ITAA 1997, which includes integrity 
rules concerning the refundability of franking credits received by tax-exempt entities. 
The language used for the integrity rules in Subdivision 207-E derives from section 78A 
of the Income Tax Assessment Act 1936 (Cth) (ITAA 1936). Section 78A was 
introduced as part of anti-avoidance legislation that was designed, in part, to put an end 
to ‘gift schemes’ that were commonplace through the 1970s.89 Subdivision 207-E90 is a 
rewrite of former Division 7 of Pt IIIAA of the ITAA 1936,91 which was introduced as 
part of large-scale tax reforms responsive to recommendations in the Review of 
Business Taxation chaired by John Ralph in Australia.92 Among those recommendations 
was a proposal to allow for refunds of excess imputation credits to taxpayers whose 
income was taxed at a rate below the company tax rate.   

To the knowledge of the authors, neither former Division 7 of Pt IIIAA of the ITAA 
1936 nor Subdivision 207-E received significant attention in the years after they were 
enacted. More recently, Subdivision 207-E has been brought into frame following the 
publication by the Australian Taxation Office on 8 December 2023 of Taxpayer Alert 
TA 2023/3, ‘Franking credit refunds – income tax exempt entities receiving franked 
distributions in the form of property other than money’, which concerns distributions of 
property other than money to tax-exempt entities and, in particular, the application of 
section 207-122(b)(i) of the ITAA 1997. 

4.2 Allowing a refund of franking credits to charities – some observations 

While the focus of the Productivity Commission’s report is philanthropic giving, one of 
its underlying themes is the way Australian governments support charities. The primary 
forms of Australian government support are the allowance of income tax deductions for 
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franked dividends to a charity. The extent of support afforded by the refundability of 
franking credits is substantial, but appears to be in decline, with the latest figures 
recording refunds to tax-exempt philanthropic entities of AUD 2,095 million in 2019-
20, AUD 1,040 million in 2020-21 and AUD 900 million in 2021-22.96 

The Productivity Commission report does not directly interrogate the role refunds of 
franking credits can play with respect to philanthropic giving. Refunds of franking 
credits are mentioned as potentially increasing income for ancillary funds and dividend 
imputation is mentioned in the context of assessing the cost of giving for an Australian 
resident shareholder in an Australian company,97 but otherwise franking credits do not 
feature.  

In our view, the refundability of franking credits received by charities is a topic that 
warrants consideration in an analysis of philanthropic giving. The absence of 
consideration by the Productivity Commission may be explained by its characterisation 
of tax concessions for charities as a means of indirectly reducing ‘their operating 
costs’.98 In view of the history discussed in section 4.4, that characterisation with respect 
to the refundability of franking credits might be qualified in at least two respects. First, 
the refundability of franking credits does not reduce a cost that would otherwise be 
incurred by a charity; rather, a refund of franking credits is accretive to charities; refunds 
reverse the payment of tax on corporate income, such tax being an operating cost of the 
underlying taxable entity that has generated franking credits from (presumably) non-
charitable activities. In that sense, the policy of refunding franking credits to charities 
constitutes a direct contribution by the Australian government (potentially through the 
actions of an intermediary, such as a private trust), because a refund of franking credits 
increases a charity’s cash flow; it does not avoid a reduction in cash flow that would 
otherwise arise by the imposition of tax. 

Second, one might compare the refundability of franking credits with the income tax 
deduction for gifts, the latter of which involves the government ‘effectively subsidising 
the gift by a donor’.99 A gift deduction incentivises the donor directly.100 By contrast, 
the incentive effect of franking credit refundability operates differently. As noted in 
section 4.4, the legislative decision to allow a refund of franking credits to charities was 
explained as removing a potential ‘tax-driven distortion’ that disincentivised tax-
exempt entities from investing in Australian companies,101 arguably indicating a policy 
of encouraging charities to partially self-support their activities through investment. 
However, that policy can also be viewed through the lens of philanthropic giving: 
allowing a refund of franking credits to charities would, in theory, encourage giving 
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and informal volunteer work and expenses), because the imputation 
system already operates through a rigorous legislative regime, including 
with respect to credits and debits to a company’s franking account.103 

In sections 4.3 and 4.4, we consider this topic further through a historical lens, 
specifically by looking at connections between, first, integrity measures in section 78A 
of the ITAA 1936, which were designed to counter ‘gift schemes’ and, second, similar 
measures incorporated in former Division 7 of Pt IIIAA of the ITAA 1936 and 
Subdivision 207-E of the ITAA 1997. 

4.3 Section 78A 

The schemes at which section 78A was directed occurred in an environment in which 
tax avoidance activities ran rife throughout Australia.104 Those activities, which 
included the well-known ‘Curran scheme’,105 were the subject of various anti-
avoidance measures enacted in the Income Tax Assessment Amendment Act 1978 
(Cth).
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operative provision. In summary, section 78A(2) denies a gift deduction where a 
relevant arrangement connected to the gift results in: 

1. the value of the gifted property being less than its value at the time it was 
gifted: section 78A(2)(a);  

2. the donee being liable to transfer property, or incurring some other 
detriment, disadvantage, liability or obligation: section 78A(2)(b);  

3. the donor (or an associate) obtaining some benefit, advantage, right or 
privilege (other than the tax deduction): section 78A(2)(c); or  

4. the donee (or another entity) acquiring some property from the donor (or 
an associate): section 78A(2)(d). 

Section 78A(3) added that, without limitation, section 78A(2)(c) would be deemed to 
apply where:  

the terms and conditions on which a gift of property other than money is made 
are such that the fund, authority or institution to which the gift is made does not 
receive immediate custody and control of the property, does not have the 
unconditional right to retain custody and control of the property in perpetuity 
to the exclusion of the donor or an associate of the donor or does not obtain an 
immediate, indefeasible and unencumbered legal and equitable title to the 
property… 

It may be observed that the circumstances contemplated by section 78A(2) appear to 
have been identified with reference to the common law indicia of a ‘gift’.112   

The necessity of section 78A has been questioned in light of the decision of the Full 
Federal Court in 
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excess imputation credits’,124 but omitted to extend the rules to the tax-exempt 
community. Subsequently, on 14 April 2000, then Treasurer Peter Costello announced 
that the government had ‘decided that it will legislate to refund excess imputation credits 
to registered charitable and gift deductible organisations’, touting the proposal as a 
means to ‘provide a significant financial boost (around $50 million annually) to 
charities’ who would ‘therefore be in a position to provide more services and assistance 
to their beneficiaries’.125   

Following Mr Costello’s announcement, the 1999 Bill was amended while it remained 
before the Senate. The Supplementary Explanatory Memorandum explained the 
proposed amendments by reference to a potential ‘tax-driven distortion’ under the 
existing law, being that investments in companies were unattractive to tax-exempt 
entities because franking credits were non-refundable.126 Alongside the refundable 
imputation credits, the Bill introduced ‘anti-avoidance rules’ (despite, perhaps, the 
expression ‘integrity rules’ being more apt) tied to the ‘object of the amendments’ of 
‘ensur[ing] that ordinary investment income received by an eligible institution is not 
subject to underlying taxation simply because it is received through a company as a 
franked dividend’.127 

Notably, the new ‘anti-avoidance rules’ bore close resemblance to section 78A(2), 
denying the refundability of franking credits where:  

1. a ‘related transaction’128 results in: 

(a) the value of the distribution being less than its value at the time it 
was paid: section 160ARDAC(2), ITAA 1936; 

(b) the tax-exempt entity being liable to make a payment or transfer 
property, or incurring some other detriment, disadvantage, liability 
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section 78A and adopted in Subdivision 207-E must create some risk of circumstances 
arising where a tax-exempt entity might be denied a refund of franking credits 
notwithstanding an absence of the kind of mischief at which the integrity rules are 
directed. To the extent those circumstances arise in practice, consideration of further 
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and potential incentives for specific behaviour on the part of charities and 
philanthropists.   
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applying to individuals and businesses, while a further 16 countries had a CGT regime 
that applied only to businesses.16  

Most, though not all, also provide some form of concessional treatment for the family 
home, although not necessarily in a uniform or consistent manner. A 2017 analysis of 
eight countries evidenced the range of approaches to the treatment of the family home 
used by different CGT regimes.17 Two of the countries (Australia and the UK) 
completely exempted gains made on the disposal of the family home. In South Africa, 
the gain was also exempt, but capped at a maximum gain of (roughly) USD 220,000 
(following a similar capped approach in the US). In Turkey, by way of contrast, 
unlimited gains made on the disposal of the family home were exempt, but only if the 
family home had been held for at least five years prior to disposal. Yet another approach 
was taken in India, partially modelled on the Scandinavian approach to the CGT 
treatment of the family home: a rollover (deferral) was available where any capital gain 
(not just one derived from the disposal of the family home) was reinvested in the family 
home. Another variation occurred in Indonesia where a potential exemption could apply 
where the transferor of the property was on a low annual income (roughly USD 3,000) 
and the value of the property transferred was less than (roughly) USD 5,000. The final 
two countries (Bangladesh and Pakistan) of the eight that were studied did not have an 
overt exemption for disposals of the family home, although in Pakistan a zero rate was 
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efficiency arguments. It is argued that it has biased investment away from productive 
commercial and industrial activities and into owner-occupied housing, leading in many 
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legislative provisions – to which the analysis now turns – can operate in as efficient and 
effective a fashion as is possible or practicable. 

3. TECHNICAL ISSUES 

3.1 Observations relating to the ‘basic case’ 

As will be shown, the MRE provisions are among the most difficult and complicated of 
all the CGT provisions to navigate unless a practical scenario under consideration ‘fits 
neatly’. This is often not the case. Unfortunately, even though it is usually quite clear 
what the answer ‘should be’ in such cases, it may not easily be obtained from a reading 
of the law. The inappropriateness of this is clearly evident as the provisions are directed 
mainly at ordinary individuals in relation to the family home.  

The ‘basic case’ for disregarding (in full or in part) a capital gain or capital loss arises 
where a CGT event happens in relation to a CGT asset that is a dwelling or an ownership 
interest in it.40 ‘It’ refers presumably to the CGT asset that is a dwelling. The dwelling 
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‘dwelling’ remains present. In other words, the land is treated if sold in the same way 
that the sale of adjacent land is treated (generally no exemption, subject to some narrow 
exceptions for involuntary destruction or acquisition). The ATO interpretation may be 
correct, but the outcome is certainly unclear, and the clarification to the law has probably 
raised more issues than it has solved.  
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taxpayer, can that land be adjacent land? If the land is used with the boat as part of the 
residence, one might ask why not, but then would the boatowner have to sell the boat 
with the land at the one time (and perhaps to the one buyer who may not want the boat)? 
A similar issue arises with mobile homes like caravans that are not fixed to any land. 
There is no apparent requirement in the law that the dwelling must be ‘part’ of (an 
improvement fixed to) the land in a real property law sense.  

It has on some occasions been questioned whether a main residence exemption can be 
obtained for vacant land that has been owned for less than four years by erecting a tent 
on it (concreting in the tent posts if required) and living in the tent as a main residence 
for three months and making a ‘construction period’ choice under section 118-150. (It 
is of course a definite challenge to establish that the tent was, on all the facts, a person’s 
‘main residence’ but if that is established, the question about the degree of integration 
with the land required and the taxpayer’s ‘use’ will be relevant. The law does not, 
however, help to make this clear.) The MRE policy is not to provide an exemption for 
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This concept of ‘moving in’ also reinforces the long-held contention that physical 
occupancy of a dwelling (living there) is necessary for establishing a main residence. It 
is noteworthy that the legislation overall is strict on when a dwelling becomes, or is, 
actually a main residence, but is rather generous once established for it to continue to 
be treated as one (eg, via the absence choice).  

Interestingly, the UK law allows taxpayers to nominate a dwelling-house as a main 
residence before moving in for up to two years from the commencement of ownership 
of a property which is not occupied by them or someone else, either where a taxpayer 
sells another home in that period, or is building/getting the property ready for 
occupancy. This is more generous generally than the Australian rules, although they 
allow up to four years for construction, renovation etc. The UK also ‘backends’ their 
exemption to allow non-occupancy for the last nine months of ownership (which may 
extend to 36 months for people with disabilities). The generosity of the UK provisions 
may, in part, be accounted for by the fact that land transactions in the UK can often take 
much longer to finalise than in Australia.  

3.3.2 The absence choice66 

A person can choose to treat a dwelling they are absent from as their main residence 
indefinitely if the property is not used to produce assessable income, or for up to six 
years where it is. Multiple six-year periods are possible as well, but the dwelling must 
‘again become and cease to be’ the person’s main residence. Whether this has occurred 
is a question of fact, which is of the same type as whether the dwelling has become a 
person’s main residence in the first place. Suffice it to say that whilst it might be thought 
that a short period (eg, one month or even one week) of occupying the property between 
tenants would suffice, occupying does not necessarily mean the dwelling has become a 
person’s ‘main residence’ again.  

The six-year period and the possibility of ‘restarts’ after resuming actual residence, is 
very generous. Admittedly, if the absence choice is made, normally no other main 
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It is far from clear on the words of the ITAA 1997 that such a choice is available under 
section 118-145, though it was clear in the ITAA 1936 that it was.68 Section 118-145 
refers to ‘you’ choosing to treat a dwelling that was ‘your’ main residence as if that 
continued. There is no reference to someone else doing it on the person’s behalf if the 
person dies. The ATO does, however, seem to allow absence choices to be made by 
persons after a death has happened, at least the LPR.69 There remains a question whether 
a beneficiary who inherits the property can make a choice on behalf of the deceased.   

3.3.3 Where a dwelling is built on land, the ownership period for a dwelling constructed on post-
CGT land starts when ownership of the land was acquired70 

It is frequently misunderstood that the MRE requirements start ‘ticking’ once post-CGT 
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the clock for the adjoining block of land in that instance, reflecting its history in use 
with the previous dwelling. This anomaly can discourage the division of land, and the 
building of new dwellings, in times of housing shortages, urban infill, and in the 
provision of new accommodation for relatives (such as certain ‘granny flat’ 
arrangements where a fee simple interest is desired).   

If the taxpayer had sold the first dwelling and all the land to a developer, and then bought 
the adjoining block back at some point, then (subject to the general anti-avoidance 
provisions in Part IVA of the ITAA 1936), a full exemption would ultimately be 
obtainable on both properties because the land on which the new dwelling was built has 
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4. CONCLUSIONS 

John Taylor has correctly identified that the Australian MRE is one of the key drivers 
of complexity – however measured – in the Australian tax system. Nearly 20 years ago 
it was noted that many of the difficulties encountered in the CGT regime ‘lie in 
inappropriate policy selection, poor or incomplete legislative drafting, poor 
implementation and administration of the provisions and “legislative layering” – 
whereby new policy and legislation is superimposed upon an existing framework that is 
insufficiently robust or compatible’.75 That position has not changed in the intervening 
years, and the MRE is a clear example of these forces at work. 

This article has shown that much of the complexity and confusion in the MRE derives 
from a lack of clarity about what the exemption is supposed to do, itself a product of the 
somewhat equivocal policy decisions relating to how and why capital gains are taxed – 
or not taxed – in the Australian tax system. Poor policy begets poor legislation, and the 
consequences are now all too evident. It may now be time for a reconsideration of the 
policy rationale that underpins the existence of the MRE. As it currently exists it is 
neither simple, nor equitable, nor efficient.  

Australia, like many other countries, is plagued by rising housing unaffordability and 
significant intergenerational wealth inequality, and the tax shelter provided by the MRE 
not only does nothing to alleviate these problems, it exacerbates them considerably. It 
may not prove politically acceptable to remove the MRE, and indeed its elimination 
might well produce its own horizontal inequities and would certainly prove complicated 
and potentially add further complexity to the CGT regime whether applied 
retrospectively or prospectively.76 But it may, nonetheless, be possible to mitigate some 
of the more egregious aspects of the policy shortcomings by imposing a monetary cap 
on the extent of the concession, or by imposing a deferrable progressive annual surtax 
on the value of all property, including family homes. 

This article has also explored some of the complexity, uncertainty, quirks and flaws in 
the technical legislative provisions that comprise the CGT main residence exemption, 
and suggested ways that these can be managed. There is scope for legislative 
amendments to clarify a number of areas, or at least to identify and provide binding 
ATO positions so that taxpayers can achieve a greater level of certainty.  

In a legislative sense, it should be possible to: 

(a) rationalise, and correct errors in, such concepts as ‘dwelling’, ‘adjacent land’ 
and ‘ownership period’; and  

(b) provide more legislative guidance (by way of relevant, but non-exhaustive 
factors) that may be relevant to determine whether a dwelling is a person’s main 
residence. 

In a broader sense, there is a question whether the complexity of the MRE is justified 
given the amount of revenue likely to be collected (for example, as a result of ATO 
audit activity) as a result of technical non-compliance by taxpayers. In other words, if 

 
75 Chris Evans, ‘CGT – Mature Adult or Unruly Adolescent?’ (2005) 20(2) Australian Tax Forum 291, 
291. 
76 Kershaw, above n 12, 841. 
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the exemption does not have or need an audit focus, it is likely that the revenue 
potentially available from the current legislation is not being collected, and as long as 
big loopholes do not result from a simplification, the revenue effect is likely to be 
minimal, but the reduction in compliance and administration costs significant.   

On that basis, and assuming the existing generosity of the current MRE might be 
tempered by the imposition of either a cap on the extent of the shelter or by the levying 
of a progressive annual surtax to existing domestic property taxes, it may be possible to 
reformulate the current MRE provisions in such a manner as to provide firmer 
foundations through greater certainty in their operation and interpretation. Revisiting 
the technical provisions of the exemption with less focus on the prevention of abuse and 
more attention to the intention of the provisions to provide a sensible measure of relief 
in an equitable, efficient and less complex manner might indeed give credence to the 
apparent Confucian quote that ‘the strength of a nation derives from the strength of the 
home’. 

 

 



 
 
eJournal of Tax Research (2024) vol. 22, no. 2, pp. 347-384 

347 

 

 

 

 

Inhibitors for business structuring for 
Australian small and medium enterprises  

 

 
Barbara Trad, John Minas, Brett Freudenberg and Craig Cameron 

 

 

Abstract 

The interaction of the tax system with business entities was an area of academic research for Professor C John Taylor, especially 
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flowing through partnerships and trusts; and the problems that could arise with this.10 
To try to improve this, one of his arguments was for a proportionate approach.11 Taylor 
also analysed Australia’s imputation system and evaluated proposals for foreign source 
income in terms of international tax policy criteria.12 Taylor observed that ‘corporate-
shareholder taxation … is more complex than it needs to be for those Australian 
companies which do not have nonresident shareholders’.13 In that article Taylor 
considered how the international tax environment has led to the complexity of the 
domestic tax system, which in part can be due to a legacy of the choices made in the 
development of Australia’s dividend imputation system.14 Taylor observed that the 
resulting complex tax system ‘arguably distorts … constructive business activity’.15 
Research has demonstrated that Taylor’s concern about the tax system potentially 
influencing business structure choice is well founded.16 
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liability protection,34 asset protection,35 ability to facilitate finance, such as equity,36 and 
compliance costs.
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recommending business structures. Essentially, these case studies were real-life 
examples of scenarios where advisors were asked to provide their recommendations as 
to the ideal business structure. The advisors were then asked whether they perceive any 
inhibitors for their client in adopting the recommended structure. The scenarios were 
developed by the researchers based on the results obtained from the literature.73 

There were six sets of business scenarios developed (refer to a short summary in Table 
1). These six scenarios were effectively doubled to 12, as each of the six business 
scenarios was either a new or established business. The first set of six scenarios was to 
ascertain what an advisor would recommend if approached by a new SME client 
considering setting up a business structure, and why (the ‘new SME’). The second set 
of six scenarios was about an established SME business, and asked the advisor, in 
retrospect, whether they would have recommended a different business structure, and 
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There were 31 advisors (65 per cent) who lived in Queensland, and five advisors from 
each of Victoria, New South Wales and Western Australia. Of the remaining advisors, 
one was from Tasmania and one from South Australia.  

Advisors indicated that they engage with a range of business sizes. Four advisors 
indicated that their clients include micro-to-medium size businesses (AUD 500,000–
<100 million), nine advisors indicated that their clients include micro-businesses (AUD 
500,000–<2 million), one advisor serviced micro to small businesses (AUD 500,000–
<5 million), 17 advisors serviced small businesses (AUD 2 million–<5 million), two 
advisors serviced small to medium businesses (AUD 2 million–<100 million), and 15 
advisors indicated that they provide services to medium businesses (AUD 10 million–
<100 million). When the advisors were asked how regularly they provide business 
structure advice per year, the majority (27 advisors) commented that they provide advice 
more than 20 times per year, four advisors give advice 11 to 20 times, six advisors give 
advice six to 10 times, six advisors advise two to five times, and five advisors give 
advice once per year. Over three-quarters of those advisors (78 per cent) who reported 
giving advice more than 20 times per year serviced small and medium firms.   

Given the advisors’ years of experience and the frequency of their advice to SMEs, this 
provides a substantial level of assurance as to the expertise of the advisors, and their 
ability to provide considered insight about this subject.  

3.3 Interview design 

The qualitative data collected and analysed in this study was via in-depth interviews, 
which consisted of structured, semi-structured and open-ended questions and were 
conducted by the researchers. Interviews of 45 minutes to 55 minutes in duration were 
conducted online, via Zoom or Teams, approximately one week after the scenarios were 
emailed to advisors. 

After ascertaining the advisors’ recommended structure, advisors were asked whether 
there were any inhibitor(s) for the adoption of their recommended structure. The key 
questions for the purpose of the research reported in this article are:  

 Do you think there could be any inhibitors for the adoption of your 
recommended structure? If so, what are they? 

 Is there anything to reduce these inhibitors? 

Data analysis occurred after all interviews were conducted and transcribed. The 
qualitative data were analysed in three stages: initial reflexivity,75 pattern coding,76 and 
data representation.77 The inhibitors for adopting the recommended structure are 
presented in the following section. 

 
75 Initial reflexivity involved reflecting on the interview itself and on the notes taken during the interviews. 
76 Jaber F Gubrium et al (eds), The Sage Handbook of Interview Research: The Complexity of the 
Craft (Sage Publications, 2nd ed, 2012). Pattern coding was used to develop categories and sub-categories 
relevant to the research question. To code the data, content analysis techniques were employed, in which 
similar content was identified from the transcribed interview scripts.  
77 Svend Brinkmann, Qualitative Interviewing: Understanding Qualitative Research (Oxford University 
Press, 2013).  
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4. RESULTS 

4.1 Inhibitors 
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4.1.3 New businesses 

The two most frequently mentioned inhibitors for the new business structure being 
adopted related to establishment costs (29 per cent) and client understanding (29 per 
cent). A similar percentage of advisors (29 per cent) thought there would be no 
inhibitors for their recommended business structure being adopted. 
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CGT concessions (30 per cent). The less frequently mentioned techniques were: 
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restructure.88 However, it should be acknowledged that one of the reasons for a 
restructure could be to better facilitate a future sale or succession planning of the 
business.89 This use of Division 152 as a pseudo roll-over relief from restructure transfer 



 
 
 
eJournal of Tax Research  Inhibitors for business structuring for Australian small and medium enterprises 
 

366 

 

The two biggest inhibitors: one would be the capital gains tax to transfer that 
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To overcome the inhibitors, advisors may explain to the clients that the benefit of 
adopting a correct structure outweighs the initial costs of setting up a business structure. 
Such discussions may ensure that the client implements the most appropriate business 
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4.2.3 New businesses 

Client education and benefit of advice 

For clients with new businesses, advisors were of the strong opinion that to mitigate the 
inhibitors encountered by SMEs in implementing an ideal business structure, important 
strategies were client education (57 per cent) and for advisors to explain the benefits of 
the advice (36 per cent). The advisors’ focus on education and the need for advice is 
consistent with arguments that the Australian tax system is too complicated for SMEs 
to navigate, and this may lead to high compliance costs for this sector.103
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professional advice so that the clients can focus on the business activities. A similar 
approach was expressed in the prior discussion by A14 (Scenario Four, Est.). 

Client education was viewed by advisors as minimising the risk of SME clients making 
mistakes in relation to the business structure. Business operators needed to be competent 
in understanding and dealing with business structures (‘business structure literacy’), 
especially trusts, to overcome some of the inhibitors to restructuring the business:   

If they manage it properly, even if they say they have no real understanding, 
they need to have a real understanding of how this works, it’s their structure, 
it’s their income. So, they need to educate themselves enough to understand 
what’s happening, because if there’s an audit and they get asked direct 
questions, they need to be able to say they understand it, and they can make 
decisions as to how they want to distribute from the trust or what they want to 
do, but that’s what they have to do to overcome the risks (A36, Scenario Three, 
New).  

In particular, education may minimise the risk of errors by SME operators in relation to 
tax and asset protection.  

A key finding from this research is that cost may prevent a new SME from seeking 
advice about an appropriate business structure (29 per cent of advisors with a new 
business scenario). It has been identified that cost can be a major factor that inhibits 
seeking advice at the inception stage of a business.106 The importance of having an 
advisor who understands business structures, and who may assist the business owner to 
navigate the complexity of the structure, was highlighted by A16 (Scenario Four, New). 
Another relevant point was raised by A19 (Scenario Five, New) that business structure 
advice requires a comprehensive approach involving an accountant, lawyer and business 
manager who keeps timely records and promptly attends to advice. For example, if the 
company is at risk of insolvency, contacting an insolvency practitioner early on or 
receiving legal advice is crucial.  

According to A7 (Scenario Two, New), seeking advice regularly, ensuring the client’s 
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may reduce or eliminate CGT cost, all agreed that there would be stamp duty cost if 
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address the initial cost of advice, the Australian government could consider incentives 
to encourage SMEs at the inception stage to seek advice. For example, a tax offset (or 
inflated tax deduction)121
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7. APPENDIX 

Table 2: Demographics of SME Advisors 

Code Sc^ 28

 One new Accountant  >15 Victoria  Partner  10m–<100m >20 Tax technical area 
A29 Two est. Lawyer  >15 NSW  Special Counsel 10m–<100m  >20 Taxation and v
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Table 3: Inhibitors to Adopting Recommended Business Structure 
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Table 4: Reducing Inhibitors for Business Restructure 
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A3 (Scenario One: New)       
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A co-operative approach to taxation: the 
application of business taxation to socially 
oriented co-operative entities in Australia  
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1. INTRODUCTION 

On 14 March 1761, in Fenwick, East Ayrshire, Scotland, a group of local weavers 
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Although co-operatives can do what other business entities do, they differ in structure, 
philosophy and purpose. These significant differences pose particular challenges, 
including in their taxation where some co-operatives are income tax exempt while 
others are not. 

This article is structured as follows. Section 2 considers the prevalence of co-operatives, 
both domestically and internationally. A basic understanding of co-operatives is 
provided in section 3 where co-operatives are considered in terms of business structure, 
as a business entity and their regulation. This provides context for the discussion and 
analysis that follow. Section 4 considers the taxation of co-operatives. The section 
commences with a discussion of the approaches to the taxation of co-operatives and the 
preferential treatment they may be afforded, followed by an analysis of the taxation of 
co-operatives in Australia and international comparisons. Section 5 concludes. 

2. THE THIRD SECTOR AND CO-OPERATIVES 

Business enterprises are usually classified according to two discrete criteria: ownership 
(public or private) and objectives or purposes (for-profit or not-for-profit). The 
environment in which these enterprises operate can be separated into three sectors. The 
first sector consists of the public sector comprising central and local governments and 
their agencies while the private (or non-government), for-profit sector makes up the 
second sector. Here, ‘for-profit’ refers to a profit motive being the predominant 
objective. The third sector is an area that lies between the private business sector and 
government, between the market and the state.9 It comprises various organisations such 
as charities, associations, clubs, societies, unions, foundations, mutuals and not-for-
profit co-operatives.10
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Fig. 1: Top 20 Australian Co-operatives by Gross Annual Turnover (2021-22) 

 

Source: Co-operative Development Services Ltd (2023), ‘Top 20 Australian Co-
operatives’, Australian Co-operative Links (Web Page, September 2023) 
<https://www.coopdevelopment.org.au/topcoopsau.html>. 

 

Statistics on co-operatives in Australia are lacking. A feature article on co-operatives in 
the Australian economy and society was included in the Australian Bureau of Statistics 
(ABS) 2012 Year Book, with 2012 being the United Nations International Year of Co-
operatives17
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This decrease in numbers could be due to restrictions and additional compliance costs 
in the regulatory environment (discussed in section 3.3) and/or a lack of understanding, 
training and support for the sector.22 Alternatively, or in addition, increased 
demutualisation may be a contributing factor. This could result from members cashing 
in on strong balance sheet growth or a change in business structure, or be the result of 
an ageing and diminishing membership.23
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Fig. 3: Number of Co-operatives and Membership Globally (2018) 

 

 

Source: Adapted from Cooperative Business New Zealand, The New Zealand Co-
operative Economy (2021). 

 

Globally, in 2022, the largest 300 co-operatives and mutuals collectively reported total 
turnover of USD 2,170.99 billion.28 Even a decade ago, agribusiness featured 
prominently with Canadian maple sugar co-operatives producing 35 per cent of the 
world’s production, French co-operatives producing 40 per cent of food and agricultural 
production and 91 per cent of all Japanese farmers being co-operative members.29 In 
New Zealand, 3 per cent of gross domestic product was generated by co-operatives 
which held 95 per cent of the dairy market, 70 per cent of the meat market, 60 per cent 
of the farm supply market and 80 per cent of the fertiliser market.30 

3. CO-OPERATIVES 

3.1 Co-operatives as a business structure 

A co-operative is an entity designed to serve the interests of its members. These interests 
may be economic, social or cultural. It is a structure that encourages member 
contribution and shared responsibility. With people (ie, members) at the centre of the 
organisation, any trade for surplus is designed to further or fulfil their purpose rather 
than being focused on maximising a financial return on investment. 

 
28 International Cooperative Alliance and Euricse, World Cooperative Monitor: Exploring the Cooperative 
Economy (December 2022) 13, 20. 
29 ABS, above n 14. 
30 Ibid. 
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There are two types of co-operatives: distributing and non-distributing.31 A distributing 
co-operative has shares and can distribute any surplus funds to members. This can be 
done by way of the issue of a dividend or of bonus shares, or by way of a rebate. While 
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Being a distinct legal entity as a consequence of being registered as a co-operative, 
members of both distributing and non-distributing co-operatives have equal voting 
rights35 and liability is limited.36 A key element of membership is that all members, of 
which there must be a minimum of five, must maintain an active relationship with their 
co-operative.37 This is usually achieved by using or contributing to its main activities 
which could be being a customer of, a supplier to, or a worker in, a co-operative. In turn, 
a worker could be an employee paid to perform a particular role, a contractor paid to 
provide a particular service or a volunteer who may be ‘paid’ in the form of discounts, 
credits or vouchers. 

3.2 Co-operatives as a business entity 

It has been argued that many Australians ‘have lost confidence in the ability of profit 
maximising firms to make decisions in society’s interests’,38 as well as their failure to 
make decisions that meet community expectations.39 Indeed, the majority of Australians 
believe that corporate Australia is too focused on profit and not concerned enough with 
their customers.40 Recent scandals such as Westpac’s money laundering, Rio Tinto’s 
destruction of sacred sites in Juukan Gorge, Qantas not honouring flight credits and the 
Optus outage has arguably fuelled the growing tide of resentment.41 

As required by the co-operative principles, co-operatives are more likely to put people 
ahead of profits, for example by being concerned about community. As values- and 
principles-based enterprises, they are more likely to exist for the greater good of the 
many and not for the financial gain of a few. Not driven by the need to maximise short-
term profitability, they tend to have a long-term view of business, serving both 
economic and social needs. They may also operate in remote and rural areas that are 
typically unattractive investments for for-profit enterprises. In addition, the ‘one 
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the formal economy. Often this is through skill development. It has been suggested that 
placing people at the centre of development is more likely to ensure equality.43  

Environmental sustainability is a particular strength of co-operatives. The co-operative 
movement is very much engaged in the 2030 Agenda for Sustainable Development with 
its 17 Sustainable Development Goals.44 Many co-operatives, especially those operating 
in the development space, are committed to using natural resources in a sustainable way, 
and promoting sustainable practices to the community. They are also ‘early adopters of 
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Since the 2008 Global Financial Crisis and perhaps fuelled by corporate excesses, the 
concept of the co-operative as a business entity has been gaining traction.53 In 2021 the 
Commonwealth government added co-operatives to the types of business structures on 
the business.gov.au website.54 However, as a consequence of their differences in terms 
of structure, philosophy and purpose, co-operatives are not considered the same as other 
business entities. And they are not necessarily substitutes for, or alternatives to, 
mainstream for-profit companies. Indeed, many could be considered too socially 
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Nevertheless, shortly after referring its power with respect to corporations, New South 
Wales commissioned a review of the Co-operation Act 1923 (NSW), an aspect of which 
was the potential harmonisation of co-operative law with the law applicable to 
corporations generally.62 John Taylor noted that the report ‘raises fundamental issues 
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4.1.1 Entity taxation 

Under entity taxation, the vehicle (for example, a co-operative) is treated as an entity 
and tax is applied at the entity level based on the entity’s attributes, but tax is also 
applied at the owner level (in the case of a co-operative, this is the member level). This 
double taxation is mitigated through the imputation system whereby the extent to which 
the entity has paid tax on its income is taken into account in calculating the tax that is 
payable at the member or shareholder level.75  

With respect to trading with members, the tax legislation provides the co-operative with 
a deduction for amounts distributed to members while taxing undistributed income that 
has been derived from trading.76  

4.1.2 Flow-through taxation 

With flow-through taxation, any income is passed straight through to the owners or 
investors, be they members or shareholders, with the consequence that these individuals, 
and not the entity itself, are taxed on profits. This type of taxation applies to partnerships 
and trusts.  

Members either invest capital or subscribe on an annual basis to co-operatives thereby 
providing co-operatives with capital to perform their functions. Yet members are also 
receivers of goods or services, for example as purchasers. The ‘dividend’ (or benefit) 
they receive is not paid on the capital but rather on the purchases or other contribution 
made.  

The return of the surplus is sometimes referred to as patronage rebates, refunds, 
discounts or net margins. The distribution of benefits is in proportion to individual 
dealings rather than in proportion to capital investment. To illustrate: if a co-operative 
has a surplus of $5,000 for the year and Member Jane accounted for 5 per cent of the 
business conducted, then Member Jane receives a refund or patronage rebate of $250, 
being 5 per cent of the $5,000. 

In Australia, there is an underlying policy against flow-through taxation when the 
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4.1.3 Mutuality principle 

Some entities in Australia obtain the benefit of the principle of mutuality in relation to 
dealings with members. The effect is that mutual receipts are not taxable income. In 
Royal Automobile Club of Victoria v Federal Commissioner of Taxation80 (RACV), 
Anderson J stated:  

It has been long established and many times reaffirmed that in the field of 
income tax the principle of mutuality may relieve wholly or in part certain 
associations from liability to tax.81 

In Social Credit, Savings and Loans Society Ltd v Commissioner of Taxation, Gibbs J 
succinctly described the principle as: 

[W]here a number of people, associated together for a common purpose, have 
contributed to a common fund in which all the contributors are interested, the 
surplus of their contributions remaining after the fund has been applied to the 
common purpose ‘is in essence a return of their own moneys which they have 
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4.2 Taxation of co-operatives in Australia 

Income tax is payable by companies,120 which include corporate or unincorporated 
bodies.121 In the absence of a special regime, co-operatives would be taxed as 
companies. 

A specific taxing regime is provided for co-operatives that meet certain criteria. If the 
requirements cannot be met, it is necessary to consider whether or not the general tax 
provisions for companies apply. If the general provisions apply it will also be necessary 
to consider the provisions dealing with not-for-profit organisations and to consider the 
principle of mutuality. 

4.2.1 Co-operative provisions 

Specific provisions regarding the taxation of co-operatives are contained in Division 9 
of the Income Tax Assessment Act 1936 (Cth) (ITAA 1936). The consequence of the 
specific provision is that the principle of mutuality has been displaced.122 

A co-operative is defined very differently for tax purposes than for legal (regulatory) 
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attributed to the preceding income year.137 Thus, if eligible under Division 9, the co-
operative is entitled to a tax deduction for patronage rebates, bonuses or dividends on 
shares paid to members based on business transacted with members. Some agricultural 
producer co-operatives may also be entitled to deductions for capital repayments on 
certain loans. 

While these provisions may appear straightforward, their application is complex. This 
is because they apply only to some types of co-operatives and only in certain 
circumstances. In addition, they will only apply in a financial year where the ‘business’ 
and ‘ownership’ requirements are met.  

4.2.2 Company tax provisions 
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In Commissioner of Taxation v Co-operative Bulk Handling Limited,143 the majority in 
the Full Federal Court held that the test for exemption is what the entity does and why 
it does it.144 If the ‘what’ refers to an activity for the sole or dominant purpose of one of 
the exempt categories and the ‘why’ refers to not being for the profit or gain of its 
individual members, then that is sufficient to qualify for an exemption from tax. 
Specifically,  

The focus must be upon the periodic or recurrent purposes of the body in the 
year of income. The formal objects or purposes for which the body was 
incorporated may also be considered but taken alone will not be 
determinative.145 
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4.2.4 Mutuality 

An entity such as a co-operative may be able to apply the principle of mutuality in 
calculating their tax liability. Here the issue is not the classification of the entity but 
rather the characterisation of the entity’s receipts.  

Mutuality is concerned with a mutual arrangement or relationship. For a co-operative, 
this relationship is with members. Dealings with non-members can never be considered 
a mutual arrangement or relationship. However, where dealings go beyond a mutual 
arrangement and are in the nature of trade, then the fact that the co-operative is dealing 
with a member is irrelevant – the mutuality principle does not apply.154 

The definition of ‘business’ includes carrying on a trade.155 To assist businesses in 
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4.3.1 United Kingdom 

In the United Kingdom the principle of mutuality has been at the core of the 
development of the taxation of co-operatives. However, this has been progressively 
eroded to the point now where co-operatives are considered companies for tax purposes, 
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other than members are taxed in the co-operative. Surpluses not distributed are treated 
as if they had been distributed and re-invested. As a consequence, undistributed 
surpluses are taxed in the hands of the co-operative and later the patrons (members) 
when distributed.188 

Following a number of disputes over the meaning of ‘operating on a cooperative basis’, 
a revenue ruling was issued in 1972 effectively stating that, to qualify, the co-operative 
must do more than 50 per cent of its business with members.189 This ruling was 
subsequently invalidated by the courts.190 The revenue ruling was modified so that 
whether a corporation is operating on a cooperative basis ‘will be determined from all 
the facts and circumstances and the cooperative principles enunciated in Puget Sound 
Plywood’.191 The Court in Puget Sound Plywood v Commissioner192 listed ‘three guiding 
principles … as the core of cooperative economic theory’, being: (1) limiting the 
financial return of capital; (2) democratic control by the members, and (3) allocation of 
margins (or surplus) on the basis of patronage.193 

It is important to note that incorporation as a co-operative under a state or federal law 
does not necessarily qualify that entity to apply Subchapter T of the Internal Revenue 
Code.194
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State Aid if they were selective and not justified by the nature or economy of the tax 
system.200 Consequently, in 2016, the European Commission drew up a Commission 
Notice on State Aid and Article 107.201 Importantly, it was confirmed that economic 
activity, not legal status, defines undertakings as entities, meaning that ‘[t]he 
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operatives with a share capital are taxed as companies thereby differentiating non-
distributing co-operatives without a share capital  

The manner in which co-operatives are taxed in Australia, the United Kingdom and 
United States has in each case developed on an ad hoc basis, driven largely by 
developments in the principle of mutuality at common law. The consequence is that 
they all generally agree that proceeds from mutual trade distributed to members are not 
taxed and proceeds from trade with non-members are taxed. In the United States, this 
can give rise to double taxation when distributed while in Australia and the United 
Kingdom such amounts are excluded from the calculation of profit and hence the 
calculation of assessable income. 

The European Union has taken a purposive approach, based on clear policy objectives. 
Here the courts consider the justification for any special treatment in accordance with 
the principle of proportionality laid down in the Treaty on European Union



 
 

eJournal of Tax Research    The application of business taxation to socially oriented co-operative entities in Australia 

415 

 

one Division of the income tax Act the ‘various provisions which govern the distribution 
of surpluses to members’.214 

Co-operatives are different from all other forms of business organisations. They have 
been termed the ‘enfants terribles’ of economics215 as they are arguably too socially or 
community-oriented for mainstream business but too business-oriented for the not-for-
profit sector. Perhaps they are better termed ‘social economy organisations’. The 
characteristics of co-operatives can assist in fostering more sustainable business models. 
Their participatory and democratic structures, collective decision-making, frequently 
multi-objective and multi-stakeholder nature, and their focus on social aspects are 
foundational characteristics that could prove to be fundamental for a paradigm shift in 
the prevailing operating models.216 

Recently, there has been a flurry of activity promoting the social economy/social 
enterprise model, with prominence given to co-operatives. For example, in 2023, the 
OECD released two policy guides217 and nine thematic papers. This followed a 2022 
manual and a number of policy briefs and in-depth country reviews on social 
entrepreneurship.218 The European Commission provided an action plan for the social 
economy to the European Parliament, Council and other committees in 2021.219 The 
International Labour Organization’s Recommendation 193 on the Promotion of 
Cooperatives, adopted in 2002 and updated in 2014, provides an internationally agreed 
template for national policy220 and the social and solidarity economy was a key feature 
of its 2022 conference.221  

On 19 June 2023 the UK government announced a review of the Co-operative and 
Community Benefit Societies Act 2014.222 Apart from legislative changes, which 
entailed more of a consolidation of legislation rather than material changes to the law 
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