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On 1 July 2015, the Refugee Review Tribunal (RRT) was merged with the Administrative Appeals Tribunal (AAT). Previous RRT decisions can
be found in the separate RRT table (archived on the Kaldor Centre website). Pre-1 July 2015 AAT decisions (also archived on the Kaldor Centre

website) relate to cases where a visa was cancelled or refused on character grounds (including exclusion cases). Tribunal cases from 2015-2016,
2017 and 2018 are in separate Tribunal tables archived on the Kaldor Centre website).



Case Decision date

2008759 (Refugee) [2022] 23 May 2022
AATA 2025 (23 May 2022)
(Successful)

Relevant paras

30-33

Comments

Having considered an application for review of a decision
of a delegate of the Minister refusing to grant the
applicant a protection visa, the Tribunal remitted the
matter for reconsideration with the direction that the
applicant satisfied s 36(2)(a) of the Migration Act. While
the applicant was found to satisfy the refugee criterion,
certain findings are also potentially relevant to the
complementary protection context. In particular, part of
the applicant’s claims related to the effects of the 2016
Formosa chemical spill in central Vietham. The Tribunal
accepted that the applicant’s daughter developed a
terminal disease and that the applicant held a genuine
belief that it was caused by the chemical spill. The
Tribunal accepted that the applicant had attended protests
regarding the Formosa spill, and that after one of those
protests, he was detained for two days along with other
protesters. The Tribunal also accepted that as a result of
the applicant’s involvement in the protests, the local
authorities in the applicant’s home province had refused
to sign the paperwork that would allow his family to
access basic services including healthcare, education and
the right to relocate temporarily in order to work. On the
basis of these findings, the Tribunal was satisfied that the



basic services by the local authorities including health
care, welfare and permission to register even temporarily
in other areas for the purpose of work. The Tribunal
further accepted that the discriminatory denial of these
services would threaten the applicant’s ‘capacity to
subsist’. On this basis, the Tribunal accepted that there
was a real chance the applicant would face serious harm









the 2016 ‘Formosa’ chemical spill was Vietnam’s
worst-ever environmental disaster. Chemicals from the
Formosa Plastic Corporation spilled into the sea, killed
marine organisms and ended the livelihood of fisheries
workers. Protests demanding more compensation led to
arrests of both street protesters and online activists,
notably including Catholic clergy and their followers.
DFAT understands that Formosa protests are no longer



1716821 (Refugee) [2022] 29 April 2022 51-54 The Tribunal affirmed the decision of a delegate of the
AATA 1774 (29 April Minister refusing to grant the applicants protection visas.
2022) (Unsuccessful)




on an opioid substitution program which he would need
to pay for in Lebanon. Given the applicant’s particular
vulnerability, the Tribunal considered that he would have
little to no prospects of securing employment and would
be left with no other means of support. The Tribunal was
satisfied that the applicant would be unable to subsist and
would be rendered destitute and homeless.












The applicant claimed that many of his family and friends
had been diagnosed with cancer and other diseases
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1727960 (Refugee) [2022]

deliberate act or omission by any group or person done
with the intention of causing him to suffer significant
harm.

13


http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2022/1473.html?context=1;query=1727960%20(Refugee)%20%5b2022%5d%20AATA%201473%20;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2022/1473.html?context=1;query=1727960%20(Refugee)%20%5b2022%5d%20AATA%201473%20;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2022/1256.html?context=1;query=2118733%20(Migration)%20%5b2022%5d%20AATA%201256%20(7%20April%202022);mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2022/1256.html?context=1;query=2118733%20(Migration)%20%5b2022%5d%20AATA%201256%20(7%20April%202022);mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2022/1256.html?context=1;query=2118733%20(Migration)%20%5b2022%5d%20AATA%201256%20(7%20April%202022);mask_path=

2008268 (Refugee) [2022]

AATA 1541 (7 April 2022)

(Unsuccessful)
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AATA 1540 (4 April 2022)
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2012718 (Refugee) [2022] 31 March 2022
AATA 1543 (31 March
2022) (Unsuccessful)

161-174

The Tribunal affirmed a decision of a delegate of the
Minister refusing to grant the applicant a protection visa.
Relevantly, in the context of considering the application
of the complementary protection criterion, the Tribunal
considered the applicant’s submission that he did not
want to be separated from his wife and children in
Australia. The Tribunal acknowledged Art 3.1 of the
CROC and Art 23.1 of the ICCPR, and agreed that it
would be preferable for the family to remain as a unit.
The Tribunal considered whether a claim of significant
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1723229 (Refugee) [2022] 29 March 2022
AATA 1547 (29 March
2022) (Successful)

63-70, 102

the drug syndicate upon his return to Chile. Country
information considered by the Tribunal suggested that
there had been an increase in drug-related crime in Chile,
and that there were significant institutional imbalances in
the police force in Chile which had resulted in the police
committing human rights abuses. The Tribunal noted that
while the country information suggests that individuals
in Chile would not be ignored by the police if they
reported being targeted by an organization, there was no
witness protection program or other government
organization that could offer long-term protection. In
addition, the Tribunal noted reports of increasing
evidence of interaction between police officers and local
criminal organizations. On the basis of this country
information, the Tribunal was satisfied that the applicant
could not obtain protection from the authorities in Chile.
Upon consideration of an application for review of a
decision made by a delegate of the Minister refusing to
grant the applicant a protection visa, the Tribunal
remitted the matter for reconsideration with the
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DFAT further assesses that Sri Lankan journalists,
investigators, activists, and former police officers
probing historical abuses face a high risk of official
harassment and a moderate risk of violence. This
assessment, combined with the forgoing DFAT
country information, indicates the current government
and political administration may be actively working
pre-emptively to ensure that persons who may expose
atrocities allegedly committed against civilians, and by
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police officers who probe historical abuses of human
rights.
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and that this risk of harm was faced by him personally.
In arriving at this conclusion, the Tribunal placed
weight upon the following factors (at [62]):

a. the applicant has not lived in Uganda since he was
[age] years old, and has lived in Australia since he
was [age] years old;

b. the applicant would relate information to the security
or immigration services in Uganda that is consistent
with the evidence he provided to the T
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1721861 (Refugee) [2022] 18 March 2022
AATA 1340 (18 March
2022) (Unsuccessful)

62-72

The Tribunal affirmed a decision of a delegate of the
Minister refusing to grant the applicant a protection
visa. The Tribunal found that there was no evidence that
the applicant, if charged under the Immigrants and
Emigrants Act (1948) on his return to Sri Lanka, as a
Hindu Tamil, would be arbitrarily deprived of his life,
that he would receive the death penalty, that he would
be subjected to torture or that he would be subjected to
cruel or inhuman or degrading treatment or punishment.

The Tribunal did not accept that questioning at the airport
or a short detention in the airport’s holding cells or at the
Magistrate’s Court would amount to significant harm,
observing that ‘there is no material before me to suggest
the treatment of detainees at the airport through
overcrowding or poor conditions is anything other than
the result of insufficient resources’ (at [64]).

21



act of removal itself, will not meet the definitions of
‘significant harm’ in s 36(2A).

1834018 (Refugee) [2022] | 11 March 2022
AATA 1276 (11 March
2022) (Unsuccessful)

2013037 (Refugee) [2022] 10 March 2022
AATA 1131 (10 March
2022) (Unsuccessful)

111

32-34

The Tribunal affirmed a decision of a delegate of the
Minister refusing to grant the applicant a protection visa.
The Tribunal did not accept that the applicant was
harmed in the past in Taiwan, or that he faced a real risk
of significant harm if he were to return. Further, the
Tribunal observed that in circumstances where an
applicant could obtain protection from an authority of the
country such that there would not be a real risk that the
applicant will suffer significant harm, the complementary
protection criterion will not be made out. The Tribunal
observed that Taiwan has low crime, an effective police
force and an impartial judicial system. Therefore, even if
the applicant were to be targeted, the Tribunal was
satisfied that he could obtain protection from the
authorities such that there would not be a real risk of
significant harm.

The Tribunal affirmed a decision of a delegate of the
Minister refusing to grant the applicant a protection visa.
The Tribunal accepted that there was a real risk the
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1724639 (Refugee) [2022] 3 March 2022

AATA 5154 (3

March

2022) (Successful)

32, 36, 37

accepted that the relevant country information indicated
that there is a higher risk of significant harm due to
generalised violence in The Bahamas, in the form of
violent crime and homicide, than in many other countries,
the Tribunal did not accept that the first applicant had
been or would be specifically targeted for violent crime.
The risk the applicant faced was one faced by the
population generally and not him personally.

The Tribunal considered that the applicant, a separated
child with USA citizenship was entitled to protection
under s36(2)(aa).

The Tribunal considered article 37(a) of the Convention
on the Rights of the Child (CROC), which, other than its
focus on children,
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reason. The Tribunal also considered the applicants’
claim that the third applicant, a child, would struggle to
adapt to life in India. While the Tribunal acknowledged
that the third applicant may experience ‘short-term’
challenges associated with adapting to life in India, and
initial difficulties communicating in Punjabi, the
Tribunal concluded that the third applicant, with the
support of her family, would quickly learn to
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1721311 (Refugee) [2022] 24 February 2022
AATA 1134 (24 February
2022) (Successful)

80-84, 129-134

Jordan. The Tribunal also did not accept that a risk of
generalised and extremist violence in Jordan gave rise to
a real risk of significant harm in the requisite sense.

The Tribunal remitted the applicant’s matter for
reconsideration with the direction that the applicant
satisfied s 36(2)(aa) of the Migration Act. The Tribunal
considered evidence that the applicant had used social
media to repost anti-Communist views of the Viet Tan
and that the applicant’s husband was a member of the
Viet Tan and had interacted with the Viet Tan official
website. Having regard to extensive country information,
the Tribunal concluded that it was satisfied that there was
a real risk that the applicant’s husband would face
significant harm if he were returned to Vietnam. The
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evolved position in this case is that [the applicant]
fears being unable to afford in India the expensive
treatment he requires, we were unable to identify
any element of intention to harm [the applicant]; the
position is that he simply would not be able to
access treatment and support because payments of
his medical bills by his insurer would cease upon
his departure from Australia. Whereas this would
have a devastating effect on his health, life
expectancy and dignity, and thus activate
consideration of the adjectives in some of the
definitions of “significant harm”, such as “cruel or
inhuman treatment or punishment” or “degrading
treatment or punishment,” we could not find the
essential element of intention that might help to
establish “significant harm” for the purposes of the
Act, notwithstanding that, in the event of removal
to India, [the applicant] evidently faces a real risk
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medical services. On the basis of recent country
information, the Tribunal did not accept that bribes were
as expensive or as entrenched as they were previously,
noting that the health system in Romania had seen
reforms to the social health insurance scheme and the
method of payments. Further, while the Tribunal
accepted that COVID had put enormous pressure on the
health system of Romania, and that Romania continued
to have a low vaccination rate compared to Australia and
the EU as a whole, it concluded that these are issues that
confront all Romanians needing healthcare. The Tribunal
concluded that the applicant would not suffer significant
harm in the requisite sense. In reaching this conclusion
the Tribunal had regard to the Complementary Protection
Guidelines, which set out circumstances generally not
considered to be inconsistent with Art 7 of the ICCPR.
The Tribunal observed that the Guidelines state that
circumstances not inconsistent may include general
socio-economic conditions, breach of social and
economic rights, absence or inadequacy of medical
treatment or imposition of treatment without consent,
where that treatment is a medical or therapeutic
necessity.

2104299 (Refugee) [2022]
AATA 983 (17 February
2022) (Successful)

17 February 2022

94

The Tribunal remitted the applicant’s matter for
reconsideration on the basis that he satisfied s 36(2)(a) of
the Migration Act. While the Tribunal found that the
applicant had a well-founded fear of persecution for the
purpose of the refugee criterion, the Tribunal’s findings
might also have relevance for complementary protection
cases — the Tribunal concluded that ‘in light of the
February 2021 military coup in Myanmar, and the
significant political and human rights deterioration there,
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and taking

into account the applicant’s personal
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relocation would require the family to move to an
environment where they do not have familial support that
could provide some degree of mitigation against
discrimination or protection from physical harm.

YKWD and Minister for
Immigration, _ Citizenship,
Migrant  Services  and
Multicultural Affairs
(Migration) [2022] AATA
164 (Successful)

7 February 2022

128-148

The AAT set aside the decision of a delegate of the
Minister refusing to grant the applicant a temporary
protection visa on the basis that he did not pass the
character test, and remitted the matter for reconsideration
with the direction that the applicant passed the character
test for the purposes of s 501(1) of the Migration Act.

Relevantly, in making a decision under s 501(1), the
Tribunal  considered  Australia’s  non-refoulement
obligations in respect of the applicant, in accordance with
Direction No. 90. Based on the evidence, the Tribunal
was satisfied that the applicant was a person in respect of
whom Australia has protection obligations, and that the
particular circumstances of the applicant were such that
he would remain in detention indefinitely if his visa was
refused. The Tribunal went on to consider Australia’s
obligations under international law, observing:

137. The obligations of the Australian Government
under international law have been articulated in the
following authorities.

138. The High Court of Australia (the High Court)
in Minister of State for Immigration and Ethnic Affairs v
Teoh, in which Mason CJ and Deane J stated:

...ratification by Australia of an international
convention is not to be dismissed as a merely
platitudinous or ineffectual act, particularly when
the instrument evidences internationally accepted
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standards to be applied by courts and

administrative authorities in dealing with basic
human rights ... Rather, ratification of a

convention is a positive statement by the
executive government of this country to the
world and to the Australian people that the
executive government and its agencies will act in
accordance with the Conventiofiemphasis

added]

Toohey J further remarked:

For, by ratifying the Convention Australia has
given a solemn undertaking to the world at large

139. Recently, the Full Federal Court in Acting Minister
for Immigration, Citizenship, Migrant Services and
Multicultural Affairs v CWY20 identified Australia’s
obligations in accordance with international law. Allsop
CJ relevantly stated:
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1155 UNTS 331
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LMHK and Minister for
Immigration, Citizenship,
Migrant  Services  and
Multicultural Affairs
(Migration) [2022] AATA
166 (Unsuccessful)

7 February 2022

131-146

visa decision maker should take into account, on the
basis that liberty is one of the most basic human rights
and fundamental freedoms known to the common
law...” and ‘[d]ecision makers in the position of the
Tribunal are not entitled to ignore the continued
deprivation of liberty of a person in the position of the
appellant, while the executive pursues its policies to
avoid refoulement’.

Weighing all the evidence, the Tribunal was satisfied
that the consideration of international non-refoulement
obligations weighed very strongly against exercising the
discretion to refuse to grant the applicant’s visa.

The AAT affirmed a decision of a delegate of the
Minister refusing to revoke the mandatory cancellation of
the applicant’s visa. The respondent conceded and the
AAT accepted that the applicant engaged Australia’s
non-refoulement obligations. The Tribunal determined
that having been granted a SHEV in 2017, a ‘protection
finding” within the meaning of s 197C(4) of the
Migration Act must have been made in respect of the
applicant. On this basis, and noting that none of the
qualifications in s 197(3) applied, the Tribunal observed
that Australia would not remove the applicant to
Myanmar. The AAT rejected the respondent’s
submission that the practical consequence of a non-
revocation decision was not indefinite detention because
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returned to the wider community or removed to a third
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QODWOQ and Minister for
Immigration, Citizenship,
Migrant __ Services  and
Multicultural Affairs
(Migration) [2022] AATA
226 (4  February 2022)
(Unsuccessful)

4 February 2022

to consider that the applicant may be at risk for any
Convention reason if he returned to Nicaragua.

136, 142, 143, 145, 146, The applicant was a Hazara Afghani who had never lived

163

in Afghanistan but was born and raised in Iran. He had
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Act” (at [142]). It did, however, acknowledge the serious
consequences for the applicant.

Despite a number of factors weighing heavily in favour
of revocation, the Tribunal refrained from revoking the
visa cancellation, due to the serious nature of the
applicant’s offending.

1916227 (Refugee) [2022]
AATA 553 (31 January
2022) (Successful)

31 January 2022

50, 56, 57

The AAT remitted the matter for reconsideration. The
Iragi applicant was found to have a well-founded fear of
persecution for reasons of political opinion, but it was
found that this fear did not persist throughout Iraq, as the
applicant could relocate to places where he and his family
would live as IDPs, and so the applicant did not meet the
definition of a refugee (at [50]). This was not considered
“reasonable in circumstances where his wife and children
would have to accompany him [as, according to DFAT
advice] protection risks for IDPs remain acute, with
many suffering from confiscation of documents,
detention, forced evictions and disproportionate
restrictions on access to safety and freedom of
movement” (at [56]). The applicant’s mental ill-health
was also considered relevant. This risk of harm was faced
by the applicant personally and not the general
population, and so protection under s36(2)(aa) was
available.

Lukasa and Minister for

Immigration, Citizenship,
Migrant  Services  and
Multicultural Affairs

(Migration) [2022] AATA
192 (Unsuccessful)

25 January 2022

382, 393, 416-419

The AAT affirmed a decision of a delegate of the
Minister refusing to revoke the mandatory cancellation of
the applicant’s visa. Relevantly, the Tribunal noted (at
[382]):

The Tribunal must give active intellectual
consideration to the Applicant’s fairly articulated
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1721346 (Refugee) [2022]

AATA 799 (20 January
2022) (Successful)

20 January 2022

8695

representations about risk of harm, regardless of
characterisation. This cannot be deferred because the
Applicant is able to apply for a protection visa. The
Tribunal’s engagement with such claims, however,
relates to whether there is “another reason” for
revocation, pursuant to section 501CA of the Act,
rather than the more expensive analysis routinely
undertaken for protection visa applications

In this case, the Tribunal was not satisfied that the
applicant was owed non-refoulement obligations,
concluding that in either Sudan or South Sudan, the
applicant would be at the same risk of generalized
violence and crime as faced by the population of either
country more generally.

The AAT remitted the application to the primary
decision-maker, on the basis that the applicant was
entitled to complementary protection due to a real risk
that he would suffer significant harm, namely arbitrary
deprivation of life, if returned to Syria.

Having previously received an exemption from military
service as a result of his parents paying a fee and a health
exemption, the applicant feared that, if he returned to
Syria, he would be forcibly recruited into the armed
forces due to the deterioration of the security situation for
Syria since his exemption was granted (at [61]). The

40



question’” before protection obligations will be found (at
[90]). It was found that such a risk existed in this case.
There was no possibility of protection elsewhere in Syria
where government forces were not in control, due to the
risk that the applicant would be considered pro-Assad
which could lead to significant harm (at [91]). Thus the
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VNPC and Minister for
Immigration, _ Citizenship,
Migrant  Services  and
Multicultural Affairs
(Migration) [2021] AATA
4628 (Unsuccessful)

15 December 2021

122-139

The AAT affirmed a decision of a delegate of the
Minister not to grant the Turkey applicant a protection
visa. In the context of considering the relevance of
Australia’s international non-refoulement obligations,
the Tribunal noted ([131]; emphasis in original and
footnotes omitted):

In the present case, by decision dated 18 March 2018,
the Migration and Refugee Division of the Tribunal
made a decision remitting the application for
reconsideration with a direction that the Applicant
satisfied s 36(2)(aa) of the Act [ie that the applicant
satisfied the complementary protection criterion]. The
Minister accepts that Australia owes the Applicant non-
refoulement obligations. As the Minister notes, by that
decision, the Tribunal found that due to ongoing conflict
in south eastern Turkey between the government and
the Kurdistan Workers’ Party (PKK), the Applicant
faced a well-founded fear of persecution on return there
as a Kurd.

The Tribunal concluded ([138]-[139]):

138. ... Based on the [relevant] authorities, statements
of executive policy, [Ministerial] Direction [No] 90 and
legislative provisions including the amendment to
s197C of the Act, | find that Australia will not, as a
consequence of a refusal of his visa, remove the
Applicant to the country in respect of which the non-
refoulement obligation exists. | find, as the Minister
concedes, that the administrative steps and inquiries to
be undertaken in effecting the executive’s policy may
take a long time and not have any clear outcome, despite
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the provisions of s 197C. This may result in prolonged
detention with no fixed chronological end point.

139. As | am required to do by para 9.1(2) of Direction
90, I weigh the consequence described in [138] above
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The Act, particularly the concept of “protection
obligations’, reflects Australia’s interpretation of
non-refoulement obligations and the scope of the
obligations that Australia is committed to
implementing. Accordingly, in considering non-
refoulment obligations where relevant, decision-
makers should follow the test enunciated in the
Act.

110. | summarise here the further parts of this
consideration, taking into account the fact that YYZQ
has made a protection visa application, and this has been
rejected ... but remains subject to a pending application
for review, and that he has made clearly articulated
claims that he is owed a non-refoulment obligation.
Relevantly, the consideration states: decision-makers
are to weigh any obligation that is found to exist against
the seriousness of the non-citizen’s offending, mindful
of the provisions in the Act requiring their detention
until removal as soon as reasonably practicable
(paragraph 9.1(2)); and such an obligation does not
preclude non-revocation due to the existence of
Ministerial discretions under the Act with respect to the
granting of visas (paragraph 9.1(3)). I note that due to
recent legislative changes, it may be, subject to
circumstances, that the duty to remove may not be
enlivened.

In the present case, however, the Tribunal concluded that
the applicant’s claims of feared harm did not rise to the
threshold required by the Migration Act for the grant of
refugee or complementary protection. As such, this
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‘other consideration” weighed neutrally in the Tribunal’s
decision.

1931197 (Refugee) [2021]
AATA 5074
(Unsuccessful)

Omoregie and Minister for
Immigration, Citizenship,
Migrant  Services  and

Multicultural Affairs
(Migration) [2021] AATA
4590 (Successful)

10 December 2021 | 31-32

10 December 2021 90-98

The AAT affirmed a decision of a delegate of the
Minister refusing to grant the applicant a protection visa.

Relevantly, having concluded that the s 36(2)(a) criterion
was not satisfied, the Tribunal stated that for the same
reasons it had found there was no real chance of serious
harm, it considered that the real risk element of the test
in s 36(2)(aa) had not been met. The Tribunal further
observed that ([32]):

To the extent that that the definitions of ‘serious harm’ and
‘significant harm’ differ, | am satisfied that economic
hardship falling short of denial of the ability to subsist
and/or employment discrimination in some workplaces or
[Industry 1] sectors where Bumiputera may be the subject
of affirmative action policies, where the applicant is an
Indian-Tamil, do not constitute “significant harm’ of the
kind contemplated by ss 36(2A) and 5(1).

The AAT affirmed a decision of a delegate of the
Minister not to revoke the mandatory cancellation of the
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JTNW and Minister for
Immigration, _ Citizenship,
Migrant  Services  and
Multicultural Affairs
(Migration) [2021] AATA
4948 (Successful)

9 December 2021

116-117,
144-148,
172-174, 192

122-139,
151-152,

visa where his claims could be more fully considered.
Overall, however, the Tribunal still gave this other
consideration ‘low to moderate weight in favour of
revocation of the delegate’s decision’ ([98]).

The AAT set aside a decision of a delegate of the Minister
refusing to revoke a mandatory visa cancellation
decision, and in substitution, revoked the cancellation of
the applicant’s Safe Haven Enterprise visa.

In considering the application of Ministerial Direction
No. 90, the Tribunal noted that while the primary
considerations “carry particular weight” ([116]), the other
considerations in the Direction are ‘other’ considerations,
as opposed to ‘secondary’ considerations ([117]). In this
regard the Tribunal quoted (at [118]) Suleiman v Minister
for Immigration and Border Protection [2018] FCA
594 at [23] per Colvin J:

Direction 65 [now Direction 90] makes clear that an
evaluation is required in each case as to the weight to be
given to the ‘other considerations' (including
non-refoulement obligations). It requires both primary and
other considerations to be given "appropriate weight'.
Direction 65 does provide that, generally, primary
considerations should be given greater weight. They are
primary in the sense that absent some factor that takes the
case out of that which pertains 'generally’ they are to be
given greater weight. However, Direction 65 does not
require that the other considerations be treated as
secondary in all cases. Nor does it provide that primary
considerations are 'normally’ given greater weight. Rather,
Direction 65 concerns the appropriate weight to be given
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requires an inquiry as to whether one or more of the other
considerations should be treated as being a primary
consideration or the consideration to be afforded greatest
weight in the particular circumstances of the case because
it is outside the circumstances that generally apply.

In respect of the consideration of international non-
refoulement obligations, the respondent accepted, and the
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Obligations for Removal) Bill 2021. The essential effect
of this bill is that it requires the executive to undertake
a protection assessment before considering removal of
a non-citizen from Australia. Previously, Direction 79 —
Visa refusal and cancellation under s501 and
revocation of a mandatory cancellation of a visa under
s501CA provided something like an ‘‘executive
promise” that this would occur (which, to our
knowledge, was never dishonoured).

After referring to the applicant’s claims of feared harm,
the Tribunal considered the meaning of “cruel or inhuman
treatment or punishment” and discussed the requirement
in Australian law for such harm to be inflicted
intentionally. The Tribunal explained ([120]-[124];
emphasis in original and footnotes omitted):

The majority [of the High Court of Australia in SZTAL
v Minister for Immigration and Border Protection]
wrote:

“[C]ruel or inhuman treatment or punishment”

is relevantly defined in s 5(1) of the Act as an act
or omission by which ““severe pain or suffering,
whether physical or mental, is intentionally
inflicted on a person” (emphasis added). As
Edelman J explains, this definition is not taken
from the ICCPR The ICCPR did not provide a
definition. It did not expressly require that pain
or suffering of the requisite degree be
intentionally inflicted; nor has it subsequently
been interpreted as importing such a
requirement.The definition of “cruel or inhuman
treatment or punishment” in s 5(1) is a partial
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adaptation of the definition of “torture” in s 5(1),
which is clearly enough derived from the
definition of “torture” in Art 1 of the CAT, which,
in turn, speaks of “any act by which severe pain
or suffering, whether physical or mental, is
intentionally inflicted on a person” for certain
purposes such as obtaining information or a
confession, or intimidating or coercing the
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under the Act may still engage Australia’s non-
refoulement obligations as a matter of fact
despite the Government’s interpretation of the
scope of its obligations. As Mortimer J said in
Minister for Home Affairs v Omar:

Critically, what matters for the exercise of
the s 501CA(4) discretion is not the
consideration of a visa criterion which
might have similar content (in some
respects) to Australia’s non-
refoulement obligations: it is whether
Australia’s non-refoulement obligations
are engaged in respect of a particular
individual.

124. Reading SZTAL and NQKB
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135. We are of the view that his articulated and
propounded claims consequent upon a return to Poland
are not sufficiently advanced to reach the threshold of
engaging Awustralia’s  non-refoulement obligations.
Overall, we are of the view (and we find) that the actual
or possible degrading treatment the Applicant may
experience on a return to Poland are factors that attract
a certain, but not determinative, level of weight in
favour of revocation. This weight is outweighed by the
combined heavy weights we have attributed to Primary
Considerations 1 and 4.

1837029 (Refugee) [2021]

AATA 5026 (Successful)

30 November 2021

80-87, 89

The AAT set aside a decision of a delegate of the Minister
to cancel the applicant’s protection visa and substituted a
decision not to cancel the applicant’s protection visa.

In deciding whether to exercise the power to cancel the
applicant’s visa pursuant to s 109(1) of the Migration Act,
the Tribunal relevantly considered whether the
cancellation would lead to the applicant’s removal in
breach of Australia’s non-refoulement and family unity
obligations. In this regard, the Tribunal disagreed with
the delegate’s assessment that, because cancellation of
the visa would not automatically lead to the applicant
being removed from Australia, the non-refoulement issue
did not arise. The Tribunal observed ([81]):

The effect of cancellation would leave no legal pathway
for the applicant to seek a further visa in Australia.
Therefore, for the purposes of the exercise of its
discretion, the Tribunal considers it appropriate to
consider whether the applicant’s removal would enliven
Australia’s non-refoulement obligations even where, in
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1827090 (Refugee) [2021] 30 November 2021 52-59
AATA 5171
(Unsuccessful)

practice, the Department would conduct an ITOA before
the time of removal.

Having regard to country information in a DFAT Report
on Pakistan in relation to Hazaras and Shia Muslims, the
Tribunal accepted that there was a real risk that if the
applicant returned to Pakistan, he would be seriously
harmed for reasons for his religion and ethnicity. The
Tribunal further accepted that the government of
Pakistan had shown itself unable or unwilling to protect
the applicant and other Hazara against the harm feared.
Accordingly, the Tribunal found that Australia’s
protection obligations wee invoked by the applicant’s
circumstances and that, as a result, a decision to cancel
his visa would place Australia in breach of its non-
refoulement obligations. Weighing the discretionary
factors, the Tribunal gave this effect ‘by far the greatest
weight” ([89]).

The AAT affirmed a decision of a delegate of the Minister
refusing to grant the applicant a protection visa.

Having found that the applicant did not satisfy the s 36(2)(a)
criterion, the Tribunal observed that as the ‘real risk’ test is the
same as the ‘real chance’ standard, it followed that the
Tribunal did not accept that there were substantial grounds for
believing, as a necessary and foreseeable consequence of the
applicant being removed from Australia, that the applicant
faced a real risk of significant harm for reasons based on the
applicant’s economic circumstances.
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economy in combination with market forces to inflict
significant harm, including subjecting the applicant to

60


http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/4811.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/4811.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/4811.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/4811.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/4811.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/4811.html




PYCS and Minister for
Immigration, _ Citizenship,
Migrant  Services  and
Multicultural Affairs
(Migration) [2021] AATA
4405 (Unsuccessful)

25 November 2021 112-120

consequence of Australia upholding its international non-
refoulement obligations to be the applicant’s indefinite
detention. The Tribunal ultimately gave ‘heavy weight’
to this other consideration ([359]).

The AAT affirmed a decision of a delegate of the
Minister to cancel the Afghani applicant’s Five Year
Resident Return visa. In the context of considering the
relevance of Australia’s international non-refoulement
obligations, the Tribunal reasoned as follows ([116]-
[120])
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118. There is also the question as to whether the
Applicant would be able to go somewhere other than
Afghanistan. There is presently no evidence before the
Tribunal to suggest that he can.

119. There were questions raised prior to the hearing as
to whether it was an open possibility for the Applicant
to be returned to Iran, pending the ascertainment of
whether he is eligible to hold Iranian citizenship. It is
agreed by the Applicant and the Respondent that the
Applicant has no right to return to Iran, or to obtain
Iranian citizenship. It is agreed that the only relevant
country for the purposes of this other consideration is
Afghanistan.

120. | am particularly mindful of Paragraph 9.1(6) of
[Ministerial] Direction [No 90]. Having regard to all of
the above, and the dynamic and unpredictable course of
events that may unfold over the weeks, months, and
years ahead in Afghanistan, | am of the view that this
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(Migration) [2021] AATA
4510 (Unsuccessful)

international non-refoulement obligations, the Tribunal
explained ([198]):

Sections 36(2)(a) and 36(2)(aa) of the [Migration Act]
provide the tests for protection on the basis of refugee
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207. Second, the Applicant claims that he will be
subjected to cruel, inhumane and degrading treatment
because of his mental illness. According to a country
information report on Iraqg, dated August 2020, by the
Department of Foreign Affairs and Trade (“the DFAT
report”), a significant proportion of Irag’s population
suffers from a mental health or psychological disability.
There is significant societal stigma attached to mental
health issues which discourages some from seeking
treatment. | am not satisfied that the Applicant suffers
from a mental illness, but | accept that he experiences
symptoms of depression and/or anxiety in times of
stress. There is no evidence that the Applicant would
tell people in Iraq that he has a mental illness or that, if
he obtained anti-depressant medication or other
medication to help him sleep, anyone other than those
prescribing or dispensing it would know about it. There
is no evidence that when the Applicant experiences
symptoms of anxiety or depression, it results in
conspicuously abnormal behaviour or impairs his
ability to perform ordinary functions such that he would
be seen to have a mental illness or disability. I am
therefore not satisfied that there is a real possibility that
the Applicant would be subjected to cruel, inhumane
and degrading treatment, or any other kind of serious or
significant harm, for reasons relating to his mental
health.

208. Third, the Applicant claims there is a risk that he
will be kidnapped due to his lengthy stay in the West.
The DFAT report indicates that the practice of seeking
asylum and then returning to Irag once conditions
permit is well accepted among Iraqgis, as evidenced by
the large numbers of dual nationals from the United
States (“US”), Western Europe and Australia who
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return to Irag. There is considerable evidence that Iraqis
who are granted protection by western countries often
return to lrag, sometimes only months after securing
residency abroad, to reunite with families, establish and
manage businesses or take up or resume employment.
The report does not mention any risks of kidnapping or
other harm associated with being a person who has lived
in a western country.

209. The Applicant referred the Tribunal to a report by
the United Kingdom Home Office on lIrag, dated
February 2019, which was not provided. The report
apparently referred to findings made by the Upper
Tribunal in BA (Returns to Baghdad) Iraq CG [2017]
UKUT 00018 (IAC) (“BA”) about kidnappings in Irag.
A decision by another Tribunal is not binding on this
Tribunal but it might be helpful as a form of country
information. The decision is comprehensive, being
some 126 pages long. The summary of findings, which
appears at the beginning of the decision relevantly says:

“Kidnapping has been, and remains, a
significant and persistent problem contributing
to the breakdown of law and order in Irag.
Incidents of kidnapping are likely to be
underreported. Kidnappings might be linked to a
political or sectarian motive; other kidnappings
are rooted in criminal activity for a purely
financial motive. Whether a returnee from the
West is likely to be perceived as a potential target
for kidnapping in Baghdad may depend on how
long he or she has been away from Iraq. Each
case will be fact sensitive, but in principle, the
longer a person has spent abroad the greater the
risk. However, the evidence does not show a real
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risk to a returnee in Baghdad on this ground
alone.”

(Underlining added [by Tribunal.])

210. These findings are speculative at best and they
expressly indicate that having lived in the West, of
itself, is not considered a risk factor. The Applicant did
not put forward any other risk factors that, together,
with having lived in the West, would put him at real risk
of being kidnapped.

The applicant’s remaining claims ‘relate[d] to his
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247. The DFAT report mentions that returning Iragis
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SRKB and Minister for
Immigration, Citizenship,
Migrant  Services and

Multicultural Affairs
(Migration) [2021] AATA
4390 (Successful)

18 November 2021 119-135

The AAT affirmed a decision of a delegate of the
Minister not to revoke the mandatory cancellation of the
Afghani (or Pakistani) applicant’s protection visa. In the
context of considering the relevance of Australia’s
international non-refoulement obligations, the Tribunal
explained that ([123])

given the applicant’s personal circumstances, the
applicant will not be removed to Pakistan or
Afghanistan in the event that the original [cancellation]
decision is not revoked: the applicant has been granted
his current visa following an assessment of the
applicant’s own protection obligations (as per section
197C(3)(a) — (b) of the Act). Accordingly, mandatory
cancellation will not deprive section 197C(3) of its
effect until the applicant formally request to be removed
to Pakistan or to Afghanistan; or if the applicant is found
to no longer engage Australia’s non-refoulement
obligations.
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applicant may find himself in indefinite detention,
should the Tribunal not revoke the cancellation of his
visa, unless he personally requests removal.

133. There is also the distinct possibility that, if the
applicant is removed, he would be targeted due to his
race in both Pakistan and Afghanistan, and potentially
harmed.

134. The Tribunal considers possible indefinite
detention to be a serious consideration in this matter. It
strongly weighs in favour of revocation of the decision.

135. The Tribunal separately considers that the
international non-refoulement consideration weighs
heavily in favour of revocation of the cancellation
decision.

It is not entirely clear precisely on what basis Australia’s
international non-refoulement obligations arose with
respect to the applicant; indeed, the reference to the
applicant potentially being targeted by reason of his race
([133]) suggests that the Tribunal may have understood
the applicant to have had a well-founded fear of
persecution on the ground of race (one of the five
Convention reasons). For completeness, however, the
decision has been included in this table of case
summaries.

1621866 (Refugee) [2021]

AATA 5073

(Unsuccessful)

17 November 2021

115

The AAT affirmed a decision of a delegate of the
Minister refusing to grant the applicant a protection visa.
Having found that the applicant did not satisfy s 36(2)(a),
the Tribunal relevantly observed in respect of the
operation of s 36(2)(aa) ([115]):
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As the “real chance’ standard for the Convention is the
same as the ‘real risk’ test under the complementary
protection provisions, given the Tribunal has already
made findings that the applicant, who is ethnically Tutsi,
faces only a remote and far-fetched chance of serious
harm arising from any prospective tension or strife
between Hutus and Tutsi, if returned to Rwanda, then it
follows that the applicant only has a remote and far-
fetched risk — and not a real risk — of significant harm, if
returned to Rwanda, based on assessment of the country
information, and does not satisfy s 36(2)(aa) in this

regard.
2010472 (Refugee) [2021] 16 November 2021 10 The AAT affirmed a decision of a delegate of the
AATA 5018 Minister refusing to grant the applicant a protection visa.
(Unsuccessful) Relevantly, the AAT observed ([10]):

It remains for the applicant to satisfy the Tribunal that all
of the statutory elements for the grant of protection are
made out (MIEA v Guo & Anor (1997) 144 ALR 567
p.596); and although the concept of the onus of proof is not
appropriate to administrative inquiries and decision
making (Yao-Jing Li v MIMA [1997] FCA 289; (1997) 74
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BLSL and Minister for
Immigration, _ Citizenship,
Migrant __ Services  and
Multicultural Affairs
(Migration) [2021] AATA
4177 (Successful)

15 November 2021 89-101

The AAT affirmed a decision of a delegate of the
Minister to refuse to grant the Indian applicant a
protection visa. In the context of considering the
relevance of Australia’s international non-refoulement
obligations, the Tribunal commented on recent
amendments to the Migration Act concerning the
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detention since 2017, which carries very substantial
weight in favour of approving the visa. The specific
circumstances of this case are such that the Tribunal has
given this consideration comparable weight to a primary
consideration.

While the existence of the MRD’s finding suggests that
the Tribunal was referring principally, if not exclusively,
to international non-refoulement obligations arising
under the Refugee Convention, for completeness, the
decision has been included in this table of case
summaries.

1706282 (Refugee) [2021]
AATA 4886
(Unsuccessful)

12 November 2021

54

The AAT affirmed a decision of a delegate of the
Minister refusing to grant the applicants protection visas.
Relevantly, the Tribunal was satisfied that if the first
applicant were to return to Tonga, he would not express
support for any political party or become involved in any
political affairs. Based on the applicant’s testimony, the
Tribunal was satisfied that this would be ‘due to
disinterest rather than out of fear for his safety’ ([54]). As
the applicant suffered no harm in Tonga at a time when
he did express support for the Democratic Party of the
Friendly Islands, the Tribunal was satisfied that there was
not a real chance or a real risk that he would suffer serious
or significant harm if he returned to Tonga by reason of
his political opinion

JSMJ and Minister for
Immigration, _ Citizenship,
Migrant  Services  and
Multicultural Affairs
(Migration) [2021] AATA
4183 (Unsuccessful)

12 November 2021

156-197

The AAT affirmed a decision of a delegate of the
Minister not to revoke the mandatory cancellation of the
Burundian applicant’s refugee visa. In the context of
considering the relevance of Australia’s international
non-refoulement obligations, the Tribunal explained

([162]):
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Sections 36(2)(a) and 36
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practicing mindfulness. The counselling he attends
relates to alcohol, not anxiety or depression. While he
currently exercises at the gym, he said he could exercise
without a gym. There is no evidence that he could not
attend church, exercise and practice mindfulness in
Burundi. I accept that the Applicant’s separation from
his family could impact on his emotional and
psychological wellbeing, and he might not have access
to sleeping tablets, but I am not satisfied that this would
be deliberate and due to anything personal to him or that
it would amount to serious or significant harm.

182. ... | am satisfied that if the Applicant were
removed to Burundi, he would face a real risk of societal
violence and crime. However, that risk is one faced by
the general population and not personal to him, so | am
not satisfied that it engages Australia’s non-refoulement
obligations.

183. | am satisfied that, should the Applicant appear to
be a visitor, he could be a target of kidnapping.
However, he would not be a visitor: he would be a
Burundian national settling in Burundi.

186. ... | accept that the Applicant could face
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country as opposed to somewhere else or because he
would be seen as having a wealthy family.

188. ... | accept that Burundians who live in regions
bordering DRC, and who travel to and from DRC or
otherwise engage in activities that could raise
suspicions that they are aligned with any anti-
government groups, are at risk of arbitrary detention,
torture or death. There is no evidence before me of
where the Applicant’s parents are from and he did not
indicate any preference for, or aversion to, particular
regions in Burundi in the event that he is deported. He
did not indicate an intention to live in any region that
borders the DRC, to have anything to do with DRC or
to engage in any activity that could be perceived as anti-
government.

191. ... While | accept that [the applicant] does not
speak [the national language of Burundi] perfectly, and
he may well speak with an accent that is unfamiliar in
Burundi, there is nothing in the country information to
suggest that those things would expose him to harm.
Since 2017, more than 120,000 Burundians have
returned from other countries, presumably including
people who do not speak Kirundi perfectly or who speak
with an accent, and the country information does not
contain any reports of those people being at risk of harm
from the government. Indeed, the government is
encouraging them to return and assisting them to re-
settle.
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Eid and Minister for
Immigration, _ Citizenship,
Migrant  Services  and
Multicultural Affairs
(Migration) [2021] AATA
4155 (Successful)

11 November 2021 71-84

The Tribunal concluded ([192]):

On the evidence before me, | am not satisfied that the
Applicant engages Australia’s non-
refoulement obligations. However, in terms of harm and
hardship, | am satisfied that Burundi is a dangerous
place and that the danger comes from society and the
authorities. 1 am also satisfied, for reasons given under
Other Consideration (b) that the Applicant is likely to
experience significant hardship in Burundi.

The Tribunal concluded that ‘Other Consideration (a)’
(non-refoulement) weighed ‘heavily in favour of
revocation’ ([197]).

The AAT affirmed a decision of a delegate of the
Minister not to revoke the mandatory cancellation of the
Lebanese applicant’s permanent visa. In the context of
considering the relevance of Australia’s international
non-refoulement obligations, although the Tribunal held
some credibility concerns about the veracity of the
applicant’s claims of feared harm, the Tribunal
nonetheless concluded ([75]):

... hot only does the Tribunal accept that the Applicant
has a subjective and genuinely-held concern for his own
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concerning fear of harm by Hezbollah and Syrian
forces, those concerns have a proper foundation having
regard to what the Tribunal accepts as the political
situation in Lebanon.

And ([83]):

. in giving weight to this consideration, and in
balancing the seriousness of the Applicant’s past
conduct and the risk of offending against the real
likelihood of serious harm or death being occasioned to
the Applicant should he be returned to Lebanon, the
Tribunal concludes that the non-
refoulement consideration strongly outweighs the
Applicant’s past criminal conduct and risk of future
offending.

While the language of the Tribunal’s reasoning (in
particular, the references to ‘serious harm’ rather than
‘significant harm’) suggests that the Tribunal was
referring principally, if not exclusively, to international
non-refoulement obligations arising under the Refugee
Convention, for completeness, the decision has been
included in this table of case summaries.

1910791 (Refugee) [2021]

AATA 5110 (Successful)

8 November 2021

65

The AAT remitted the matter for reconsideration with a
direction that the applicant satisfies s 36(2)(a) of the Migration
Act. Having found that the applicant satisfied s 36(2)(a), there
was no need for the Tribunal to consider the applicant’s claims
under s 36(2)(aa). Nevertheless, the Tribunal indicated that
while it accepted that the applicant would suffer some
discrimination upon return to Afghanistan without his children
due to his domestic circumstances, any such discrimination
would not amount to significant harm for the purpose of s
36(2)(aa).
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1711135 (Refugee) [2021]

AATA 4513

(Unsuccessful)

3 November 2021

38-44

The AAT affirmed a decision of a delegate of the
Minister refusing to grant the Malaysian applicant a
protection visa. The AAT concluded that the applicant
satisfied neither the refugee criterion nor the
complementary protection criterion. Relevantly, in the
context of the latter criterion, and in rejecting the
applicant’s claim of feared harm based on the possibility
of imprisonment in Malaysia, the Tribunal explained

([44]):

On the basis of the DFAT information, | accept that
prison conditions in Malaysia are generally poor, with
over-crowding and insufficient medical services. |
further accept that any period of imprisonment will
cause some degree of hardship to the applicant. The
DFAT information indicates that the Malaysian
government has recently collaborated with Malaysia’s
Human Rights Commission to undertake a review and
reform of the prison management system, including
compliance with minimum standards of detention
following international standards. It also suggests that
newer prisons are being built to a higher standard than
existing prisons, such as the inclusion of flushing toilet
systems. This causes me to consider that the poor prison
conditions in Malaysia arise as a result of inadequate
resourcing rather than any intent by the Malaysian
authorities to inflict pain or suffering or extreme
humiliation on Malaysia’ prisoner population. For these
reasons | do not accept that pain and suffering will be
intentionally inflicted on the applicant if he is
imprisoned, nor that the poor prison conditions in
Malaysia are intended to cause extreme humiliation.
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causes it. Consistently with this, the Complementary
Protection Guidelines state that the assessment is
subjective, in that it depends on the characteristics of the
victim (such as gender, age and state of health). The
Complementary Protection Guidelines also provide
examples of treatment which are “very likely’ to
constitute breaches of art 7, including rape, female
genital mutilation, forced abortion and forced
sterilisation and, in some cases, circumstances arising
from a forced marriage and domestic violence. These
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It remains for the applicant to satisfy the Tribunal that
all of the statutory elements for the grant of protection
are made out (MIEA v Guo & Anor (1997) 144 ALR 567
p.596); and although the concept of the onus of proof is
not appropriate to administrative inquiries and decision
making (Yao-Jing Li v MIMA [1997] FCA 289; (1997)
74 FCR 275 p.288), the relevant facts of the individual
case will have to be supplied by the applicant
themselves, in as much detail as is necessary to enable
the decision maker to establish the facts. A decision
maker is not required to make the applicant’s case for
him or her (Prasad v MIEA (1985) 6 FCR 155 pp.169-
70; Luu & Anor v Renevier [1989] FCA 518; (1989) 91
ALR 39 p.45). The Tribunal acknowledges this
guidance had been developed for the purposes of
considering refugee protection claims, however, | am
satisfied it is materially applicable to the assessment of
complementary protection claims.

In this case ([12]):

... the Tribunal is not satisfied all the statutory elements
for the grant of protection are made out. Accordingly, |
do not accept the applicant has a well-founded fear of
persecution for a reason prescribed in the Act; or that
there are substantial grounds for believing that, as a
necessary and foreseeable consequence of the applicant
being removed from Australia to Vietnam, there is a real
risk that he will suffer significant harm.

1713394 (Refugee) [2021]
AATA 5225
(Unsuccessful)

27 October 2021

59-64

The AAT affirmed a decision of a delegate of the
Minister refusing to grant the applicants protection visas.
Relevantly, in respect of the application of the
complementary  protection  criterion, the AAT
considered the applicants’ claims to fear harm from non-
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state actors, their family and the wider Muslim
community for their conversion to the Catholic religion.
The Tribunal noted ([61]):

The Department's Complementary Protection Guidelines
state that there must be a real and personal risk to the
individual, saying that where the threat is from non-state
actors, decision-
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him, he will be subjected to torture or cruel or inhuman
treatment or punishment or he will be subjected to
degrading treatment or punishment if he returns to
Nepal. As discussed above, the Tribunal considers that
on the accepted facts, the applicant has some experience
and skills in hospitality and strong English language
skills, and he will gain some level of employment on
this basis. The Tribunal has also found above that the
applicant has access to some family support in Nepal,
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The country information alongside the applicant’s
experiences indicate some degree of state
discrimination including in finding employment in the
shipbuilding, manufacturing and petrochemical
industries and from working in local government, but
considering the applicant’s past employment and skill
set alongside country information that suggests there is
limited discrimination | find that exclusion from those
industries and sectors would not lead to him facing a
real chance of serious harm or a real risk of significant
harm. Other negative circumstances arise as a result of
Tehran’s policy towards Khuzestan. While 1 accept that
poor air quality due to the petrochemical industries,
poor water quality and other circumstances may impact
the applicant | note that no evidence was provided nor
has been found to suggest that the harm the applicant
would face as a result of these general environmental
concerns would lead in his specific circumstances to
serious or significant harm that is discriminatory for
refugee reasons or that there is an intentionality to it for
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refugee for the purposes of the Refugees Convention.
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or a real risk that they will suffer serious or significant
harm, for the purposes of the Act, if they return to
Malaysia for this reason.
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visa.
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criminals and gangs and others purporting to be, or to be
affiliated with, the TTP [that is, the Tehrik-i-Taliban
Pakistan]’ (at [173], apparently relying on the exception
in section 36(2B)(c) of the Migration Act). Further, the
Tribunal explained ([176]; footnote omitted):

... the fact that a person may enjoy less favourable
social, economic or cultural rights in another country
does not, of itself, give rise to a non-
refoulement obligation. It may lead to a degrading
condition of existence, but that does not constitute
degrading treatment for the purposes of the Act.
“Treatment” does not cover degrading situations arising
from socio-economic conditions. “Treatment” must
represent an act or an omission of an individual or one
that can at least be attributed to him or her.

1809967 (Refugee) [2021]

AATA 4144 (Successful)

17 October 2021

42,43, 45-52

The Tribunal remitted this matter to a delegate of the
Minister with a direction that the Iragi applicants satisfied
the complementary protection criterion (section
36(2)(aa) of the Migration Act). The applicants did not
satisfy the refugee criterion (s 36(2)(a)) because the real
chance of persecution that they faced in Iraq for reasons
of their political opinion and membership of a particular
social group (namely, their family) did not relate to all
areas of lraq as required by section 5J(1)(c).
Additionally, the applicants’ claims of persecution on
account of one applicant’s being an educated
‘Occupation 1’ (redacted) returning from the West after
claiming asylum, and/or on account of the applicants’
ethnically mixed (Arab/Kurdish Sunni) marriage with
children, were not pressed with any degree of detail
during the review process. In the context of the
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complementary protection criterion, however, the
Tribunal found that there existed ‘a real risk (not being a
remote or insubstantial one) that [the applicants] would
be physically injured or even killed by members of the
Asa’ib Ahl al-Haq militia” ([46]) a

94



would have access, free from discrimination, to any
mental health services he may require in Fiji.
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1810602 (Refugee) [2021] 12 October 2021

AATA

4635

(Unsuccessful)

41

The AAT affirmed a decision of a delegate of the
Minister refusing to grant the Chinese applicant a
protection visa. The AAT concluded, principally due to
credibility concerns, that the applicant satisfied neither
the refugee criterion nor the complementary protection
criterion. Additionally, in the context of the latter
criterion, the Tribunal explained ([41]):

97



NVTN and Minister for
Immigration, _ Citizenship,
Migrant  Services  and
Multicultural Affairs
(Migration) [2021] AATA
3989 (Unsuccessful)

11 October 2021

145-173

Irag. The Tribunal observed that the applicant might
also be imprisoned because of his drug addiction.

The AAT affirmed a decision of a delegate of the
Minister not to revoke the mandatory cancellation of the
Democratic Republic of the Congo applicant’s Women at
Risk visa. In the context of considering the relevance of
Australia’s international non-refoulement obligations,
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referring to available country information, the Tribunal
then concluded ([170]-[171]):

170. There is insufficient evidence before me to support
a finding that the Applicant engages Australia’s non-
refoulement obligations. However, it is readily apparent
that he will be at considerable risk of generalised crime
and violence in his daily life if he is removed to the
DRC.

171. In the event of a non-revocation decision, it is open
to the Applicant to apply for a Protection visa where his
claims can be more extensively articulated and
considered. However, given the exclusions in
subsections 36(1C)(b) and (2C)(b) of the Act that reflect
Article 33(2) of the Refugees Convention, it seems
unlikely that such an application would succeed. Nor is
there any suggestion that the Minister would use any of
his discretionary powers to allow the Applicant to re-
enter the wider community. The likely legal
consequence of a non-revocation decision is therefore
that the Applicant would be removed to the DRC as
soon as practicable.

The Tribunal concluded that this ‘Other Consideration
(@)’ weighed “heavily in favour of revocation’ ([173]).


http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/4054.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/4054.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/4054.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/4054.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/4054.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/4054.html

Sections 36(2)(a) and 36(2)(aa) of the [Migration Act]
provide the tests for protection on the basis of refugee
status and complementary protection. Those tests
contain exclusions that are not contained in the CAT or
ICCPR. Accordingly, a person who could not satisfy the
criteria for a protection visa may still engage Australia’s
non-refoulement obligations as a matter of fact despite
the Government’s interpretation of the scope of its
obligations.

After referring to Article 3(1) of the CAT and Articles 2,
6, and 7 of the ICCPR and the express and implied non-
refoulement obligations they contain, the Tribunal set out
the applicant’s claims of feared harm and discussed
available country information about Ethiopia. The
Tribunal concluded ([160]-[162]):

160. | am satisfied that there is a real possibility that the
Applicant would be targeted by the government on the
basis of his ethnicity if he were outside Tigray,
including if he were in Addis Ababa. However, without
more comprehensive country information, I am unable
to find a real risk that the Applicant would be targeted
in a way that involves serious harm.

161. It appears that if the Applicant returns to Tigray, it
is likely that he will live in terrible, unsafe conditions
and if he relocates to an area outside Tigray he runs a
real risk of being discriminated against to an extent that
| am unable to gauge on the information before me.

162. | am not satisfied that the Applicant would be at
any real risk of harm from the Eritrean army in Ethiopia.
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There is no evidence of a current conflict between
Eritrea and either Ethiopia or Tigray State.

Nonetheless, the Tribunal concluded that ‘Other
Consideration (a)’ (non-refoulement) weighed ‘heavily
in favour of revocation’ ([165]), apparently due to the
possible consequences of non-revocation (including the
indefinite detention).

1702978 (Refugee) [2021] 8 October 2021 194 The A

AATA 4521

(Unsuccessful)
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I do accept ... that the applicants’ daughter and son
would have to readjust to life in India and this would
cause them some difficulty in learning Punjabi and
making friends and going to a different school. | do not
accept that these adjustments to life in a different
country constitute any of the defined forms of
significant harm [in section 36(2A) of the Migration
Act], they will not have the effect of nor are they
intended to cause degrading treatment or any other form
of significant harm.

Additionally, the Tribunal observed ([144]-[145];
footnote omitted):

144. | have carefully considered the claims that there is
a level of violence in India, that there is a level of
violence against women especially rapes, and that the
second named applicant feared for her daughter in
particular in this regard.

145. The country information indicates that much of the
violence perpetrated against women and girls is from
their family members. This is not the violence that the
second named applicant claimed to fear for her or her
daughter. | accept that there is violence in Indian society
against women and children. But | do not accept on the
evidence before me that there is a real risk that either
the second named applicant, or the two children, face a
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1705111 (Refugee) [2021] 5 October 2021

AATA

4143

(Unsuccessful)

73

targeting and to take action against perpetrators. The
AAT considered that while the country information did
disclose a chance of future harm to the applicant (as a
Hindu) if he were to return to Bangladesh, the nature,
scale and frequency of attacks against Hindus and their
property did not support that there was any more than a
remote chance that the applicant would be subjected to
serious or significant harm as a Hindu on return to
Bangladesh. In this regard the AAT considered that the
applicant did not have a profile which would make him
vulnerable to targeting as a Hindu. On this basis, the
AAT was satisfied that the applicant would be able to
continue to practice and identify as a Hindu without
being subjected to a real chance of serious or significant
harm.

The AAT affirmed a decision of a delegate of the
Minister refusing to grant the Nepalese applicant a
protection visa. The AAT concluded, principally due to
credibility concerns, that the applicant satisfied neither
the refugee criterion nor the complementary protection
criterion. Additionally, in the context of the latter
criterion, the Tribunal explained ([73]):

The Tribunal put to the applicant that even if she was
suffering a medical condition for which there was
inferior treatment in Nepal this would not meet
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1724829 (Refugee) [2021]

AATA 4522

(Unsuccessful)

1 October 2021

80, 82

The AAT affirmed a decision of a delegate of the
Minister refusing to grant the Iraqi applicant a protection
visa. The AAT concluded, including due to credibility
concerns, that the applicant satisfied neither the refugee
criterion nor the complementary protection criterion.
Additionally, in the context of the latter criterion, the
Tribunal observed ([80]):

... whilst ... there is a level of generalised violence in
Irag (including in the vicinity of Basra [where the
applicant’s father and other family members resided]),
there is no persuasive evidence before [the Tribunal] to
indicate that the applicant personally faces a real risk of
significant harm on account of such generalised
violence in a manner distinct from the Iragi population
generally. Pursuant to s.36(2B)(c) of the Act, there is
taken not to be a real risk that an applicant will suffer
significant harm if the Tribunal is satisfied that the real
risk is one faced by the population generally and is not
faced by the applicant personally. On balance, the
Tribunal is not satisfied that the applicant is at any risk
of harm in Southern Iraq beyond that faced by the
population generally.

1813137 (Refugee) [2021]

AATA 4742
(Unsuccessful)

1 October 2021

128, 130-137, 143

The AAT affirmed a decision of a delegate of the
Minister refusing to grant the Pakistani applicants
protection visas. The AAT concluded, principally due to
credibility concerns, that the applicants satisfied neither
the refugee criterion nor the complementary protection
criterion. Additionally, in the context of the latter
criterion, the Tribunal observed that, even if the Tribunal
were wrong that the first applicant had not suffered any
serious harm in the past, that he had not been or would be
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pursued by members of his wife’s family (because his
wife inherited land in Pakistan), or that the applicant’s
wife’s brother would not seek to harm him on his return,
‘there [was] no information before [the Tribunal] to
suggest that protection would be withheld to a Salafi
Muslim’ such as the applicant ([143]), in an apparent
reference to, and application of, the exception to
accessing complementary protection set out in section
36(2B)(b) of the Migration Act. In this respect, the
Tribunal relied on its earlier findings on the availability
of state protection made in the context of the refugee
criterion ([130]-[137]).

Separately, and additionally, the Tribunal noted that
([128])

any failure to provide the [first] applicant with
employment will be due to the Pakistani economy rather
than any intentional act or omission. | also find that the
risk of harm in Pakistan is one faced by the population
of Pakistan generally and not faced just by the applicant
personally. I am not satisfied there is a real risk the
applicant would suffer serious or significant harm for
this reason.

2009630 (Refugee) [2021]

AATA 5128 (Successful)

29 September 2021

68-70, 76-77 (risk of
gender-based violence
from former intimate
partner), 78-87 (forced
marriage and  bride
price), 92, 97-102

The applicant, a citizen of Papua New Guinea (PNG)
applied for review of a decision made by a delegate of the
Minister refusing to grant her a protection visa. The AAT
remitted the matter for reconsideration with a direction
that the applicant satisfies s 36(2)(aa) of the Migration
Act.
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which strongly indicated that, should the applicant return
to her home city, there would be a real risk that the
applicant would be subjected to ‘degrading and grim
practices associated with forced marriages and bride
price’. The AAT considered this risk to be heightened by
the applicant’s limited economic opportunity outside
accepting familial support to avoid significant economic
hardship.

The AAT accepted that this real risk of significant harm
would not be mitigated by the available protections from
the state, noting that effective state protection ‘is largely
absent’. The AAT further observed that the ‘wantok’
system of social kinship, welfare and mutual obligation
derived from PNG’s traditional tribal-based society
would not provide the applicant with protection. Rather,
the wantok system would require her family to repay her
bride price, in turn meaning that they would need to force
the applicant into another marriage that would entail a
bride price.

The AAT also accepted that the applicant could not
reasonably relocate to another part of PNG, on the basis
that she would face a similar appreciable risk of
significant harm regarding her marital status and her
unresolved bride price in Port Moresby as she would in
her home area. The AAT took into account that the
applicant would be returning to resettle in Port Moresby
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2109841 (Refugee) [2021] 24 September 2021 56-60
AATA 4640
(Unsuccessful)

applicant being significantly harmed to something less
than a ‘real risk’: MIAC v MZYYL [2012] FCAFC 147.

16. Pursuant to s 36(2B)(c) of the Act there is taken not
to be a real risk that an applicant will suffer significant
harm if the Tribunal is satisfied that the real risk is one
faced by the population generally and is not faced by the
applicant personally.

The AAT affirmed a decision of a delegate of the
Minister refusing to grant the Solomon Islander applicant
a protection visa. The AAT concluded that the applicant
satisfied neither the refugee criterion nor the
complementary protection criterion. In the context of the
latter criterion, the Tribunal considered the applicant’s
claim of feared harm arising from being harmed or killed
by his cousins over a land dispute. The Tribunal
considered this risk of harm to be remote and,
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1731277 (Refugee) [2021] 24 September 2021 68-69
AATA 4213
(Unsuccessful)
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irrespective of whether there has been an assessment of
Australia’s non-refoulement obligations: $.197C(2).
However, the effect of the recent amendment to s 197(3)
is that despite these provisions, s 198 does not require
an officer to remove an unlawful non-citizen where a
person has been found to be owed protection
obligations, regardless of whether the grant of a
protection visa is prevented because of other visa
criteria or provisions. As a result of these amendments,
the duty to remove the applicant under s.198(5) “should
not be enlivened where to do so would breach non-
refoulement obligations’. However, the s 197D process
may extend the period in detention. As noted above, the
applicant as an unlawful non-citizen will be subject to
mandatory immigration detention. As the Minister’s
statutory powers to grant the applicant a visa (s.195A of
the Act) or move a non-citizen into ‘community
detention’ (s.197AB of the Act) are non-compellable
and discretionary, it is uncertain whether the applicant
would be granted a visa or whether she would be
eligible for community detention. Therefore, if the
applicant were not removed pursuant to s.198(5), the
consequence of the cancellation is that there is a
prospect of ongoing and possibly indefinite detention.
This majority judgment in Commonwealth of Australia
v AJL20 [2021] HCA 21 considered the interpretation
and effect of ss.189, 196, 197C and 198 and confirmed
the lawfulness of detention of an unlawful non-citizen,
even if the Executive has not been taking steps to
remove a detainee as soon as reasonably practicable.
The Tribunal acknowledges that a lengthy or indefinite
detention will cause significant hardship to the
applicant.

The Tribunal also observed ([45]):
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The phrase ‘non-refoulement obligations’ is not
confined to the protection obligations to which 5.36(2)
of the Act refers: see Ibrahim v MHA [2019] FCAFC 89
at [103]. It is defined in the Act to include non-
refoulement obligations that may arise because
Australia is a party to one of the instruments, or any
obligations accorded by customary international law
that are of a similar kind.
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BYMD and Minister for
Immigration, _ Citizenship,
Migrant  Services  and
Multicultural Affairs
(Migration) [2021] AATA
3476 (Unsuccessful)

the Tribunal observed (at [49], appearing to refer to, and
rely on, the exception in section 36(2B)(c) of the
Migration Act insofar as this reasoning related to the
applicant’s eligibility for complementary protection):

... the applicant told the Tribunal that if the visa is
cancelled, his return to Malaysia would cause hardship
because of the COVID-19 pandemic and his likely
unemployment. The Tribunal accepts that the applicant
may have some concerns about the pandemic in
Malaysia and general socio-economic conditions.
However, such broad concerns do not generally invoke
Australia’s protection obligations.

21 September 2021 185, 198, 223-252, 259, The AAT affirmed a decision of a delegate of the

275-277

Minister not to revoke mandatory cancellation of the
applicant’s visa.

Relevantly, in considering Australia’s non-refoulement
obligations, the Tribunal considered that the applicant’s
particular mental illness included symptoms that could
be conspicuous such that he could be identified as
someone with a mental illness and would therefore be at
risk of disadvantage in relation to accommodation and
employment in Ethiopia, as well as possibly being
physically restrained and isolated. The Tribunal also
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concluded that it did not have sufficient country
information concerning the extent of disadvantage that

119


http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/3378.html?context=1;query=%5b2021%5d%20AATA%203378;mask_path=au/cases/cth/AATA
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/3378.html?context=1;query=%5b2021%5d%20AATA%203378;mask_path=au/cases/cth/AATA
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/3378.html?context=1;query=%5b2021%5d%20AATA%203378;mask_path=au/cases/cth/AATA
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/3378.html?context=1;query=%5b2021%5d%20AATA%203378;mask_path=au/cases/cth/AATA

(Migration) [2021] AATA
3378 (Successful)

Relevantly, the Tribunal found that Australia’s non-
refoulement obligations weighed very strongly in favour
of revocation of the visa cancellation. The Tribunal
accepted that the applicant was likely to suffer harm if
he returned to South Sudan on account of his Dinka
ethnicity. In this regard, the Tribunal noted country
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a real risk of encountering amounts to being subjected to
cruel and inhuman treatment or punishment and
subjected to degrading treatment or punishment as
required by s.36(2A)(d) and (e)’ ([83]). The Tribunal also
concluded that none of the exceptions set out in section
36(2B)(a)—(c) of the Act applied to deny the applicant
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finding employment in these countries. It follows that
even if the Tribunal accepted the veracity of his claims
that he faced harm from loan sharks, which it does not,
the applicant would not be entitled to protection.

1708370 (Refugee) [2021]
AATA 4404
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protection set out in section 36(2B)(c) of the Migration
Act):

There are certain circumstances in which there is taken
not to be a real risk that an applicant will suffer
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1704976 (Refugee) [2021]

AATA 4466

(Unsuccessful)

14 September 2021

49

1705697 (Refugee) [2021] 13 September 2021 98

AATA 4409
(Unsuccessful)

The AAT affirmed a decision of a delegate of the
Minister refusing to grant the Thai applicant a protection
visa. The AAT concluded, principally due to credibility
concerns, that the applicant satisfied neither the refugee
criterion nor the complementary protection criterion.
Additionally, in the context of the latter criterion, the
Tribunal reasoned ([49]):

Taken at its broadest, the applicant appears to have
sought education and employment opportunities in
[Country 1] and Australia; to have established herself in
Australia; and to be worried about her prospects if she
goes back to Thailand. These concerns relate to her
personal and family circumstances, and general socio-
economic and political conditions in Thailand,
compared to Australia. These do not involve significant
harm as defined exhaustively in 5.36(2A).
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