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1 Overview  

1. The Andrew & Renata Kaldor Centre for International Refugee Law welcomes this 
Inquiry into the incident at the Manus Island Detention Centre from 16 to 18 February 
2014. An independent and public inquiry is essential when people are injured and killed 
in immigration detention. An important function of this Inquiry is to establish exactly what 
happened. We know that this �incident�, arising out of the suppression of unrest in the 
Centre, resulted in multiple injuries to asylum seekers and the death of Reza Barati. 
What this Inquiry will establish, we hope, is who was responsible for causing those 
injuries, and how they occurred.  

2. 
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5. This Inquiry should also recognize that the policy of offshore processing inherently 
creates a significant risk of violations of Australia�s international legal obligations, 
including refoulement, penalization for illegal entry, arbitrary deprivation of liberty, 
restrictions on freedom of movement, and torture or other cruel, inhuman or degrading 
treatment or punishment.  

6. Finally, we submit that the resettlement of refugees in PNG does not constitute a durable 
solution and will likely create secondary movements of refugees and breaches of human 
rights law. 

2  
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3.2 International legal obligations 

Summary
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3.2.2 The right to life: Article 6 of the ICCPR and PNG Constitution 

26. Both Australia and PNG are parties to the ICCPR. Article 6 of the ICCPR protects the 
right to life, which includes obligations to: prevent and punish deprivation of life by 
criminal acts; prevent arbitrary killing by security forces; take appropriate steps to 
safeguard the lives of those within their jurisdiction; and establish effective procedures 
for investigating deprivations of life by the State.31 These obligations apply in respect of 
both citizens and non-citizens.32  

27. Section 35 of the PNG Constitution also protects the right to life, and requires that no 
person �shall be deprived of his life intentionally�. However, there are some relevant 
exceptions, similar to the defences in PNG�s criminal law outlined at para 22 above.33 

28. If Reza Barati was killed by people acting on behalf of the State (whether by employees 
of G4S or PNG authorities), the State�s obligations would be engaged under article 6 of 
the ICCPR. Under international law, the State remains responsible for the acts of 
persons a
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39. Torture is one of the most severe forms of ill-treatment. International law also prohibits 
cruel, inhuman and degrading treatment. International and comparative law does not 
tend to draw sharp distinctions between these three types of ill-treatment, and often 
decision-makers do not specify precisely which category the ill-treatment falls into. 
Typically, any distinctions that are drawn are made on the basis of the treatment�s 
nature, severity and purpose.42 Torture or cruel, inhuman or degrading treatment or 
punishment  can take many forms. Assessing whether treatment satisfies this definition 
requires considerations of all the factual circumstances, including not only the physical 
injuries but also mental suffering, the conditions of detention as well the context of 
detention by a State and the vulnerability of the asylum seeker. In this case, the 
conditions of detention documented by UNHCR and Amnesty International, including the 
mental suffering caused by the prolonged uncertainty relating to processing and 
resettlement, would increase the seriousness of any physical acts that resulted in injuries 
and death during the incident itself. 

40. The obligation of the State extends beyond prohibiting such ill-treatment, but also 
requires Australia to take positive steps to prevent such ill-treatment. These include 
obligations: 

�x to educate and inform persons responsible for detention of the prohibition against torture 
or other cruel, inhuman or degrading treatment; 

�x to include the prohibition in any rules or instructions issued to such persons; 
�x to keep under systematic review arrangements for the custody and treatment of those 

detained with a view to preventing such treatment; 
�x to ensure authorities conduct a prompt and impartial investigation whenever there is 

reasonable ground to believe such treatment has occurred; and  
�x to ensure that individuals alleging such ill-treatment have the right to complain to, and 

have the case promptly and impartially examined by, competent authorities, including 
protection of the complainant and witnesses from ill-
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benefit from international protection under the Convention, and those who should 
not.57 

50. Fair procedures should be based on the following principles of procedural fairness: 

�x The right to be informed about the procedure;58 
�x The right to a reasonable opportunity to prepare your case;59 
�x The right to be heard; 
�x The right to an unbiased decision-maker; 
�x The right to know the case against you, answer it, and for your answer to be considered 

a decision is made; 
�x The right to have the decision made by the person who heard the evidence.60 

51. Other core elements that are of special relevance to asylum seekers include: 

�x Officials should have clear instructions on handling claims, be required to observe the 
principle of non-refoulement (discussed below) and refer cases to a higher authority;61 

�x The primary decision should be made by a clearly identified and (wherever possible) 
single central authority;62 

�x 
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�x Processing should take place on a non-discriminatory basis that is fair and transparent;67 
�x Processing should be conducted �in the most timely and efficient manner possible�;68 
�x RSD decision-makers should be appropriately qualified, trained and supervised;69 
�x Asylum seekers should be individually interviewed;70 
�x Recognised refugees should be informed of their status and given documentation of that 

fact;71  
�x There should be an opportunity for independent review;72  
�x While awaiting an initial decision or an appeal, the asylum seeker should be allowed to 

remain in the territory;73 and 
�x There should be consistency in the treatment of applications.74 
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in order for asylum-seekers to be able to exercise their rights, as rights are rendered 
ineffective if an asylum-seeker is unable to act on them due to a failure of being 
informed of what those rights are.81 

58. UNHCR reported that in October 2013, there were not even basic information sheets 
available to asylum seekers about the RSD process.82    

4.1.5 Reasonable opportunity to prepare case 

59. The absence of information means that asylum seekers do not have a reasonable 
opportunity to prepare their case. This is compounded on Manus Island by the lack of 
access to legal advice and representation or other facilities to assist with the process. 
Although Australia has a contract with an Australian  firm of immigration lawyers and 
migration agents (Playfair) to assist asylum seekers on Manus Island to compile 
evidence to support their protection claim, the contract does not allow them to provide for 
legal advice or advocacy.83 The only access to legal counsel would be if those on Manus 
Island could afford to hire private lawyers qualified to practise in PNG.84 In reality, it is 
very unlikely that this will occur �  not only because of a lack of resources, but also 
because there is very limited refugee law experience among legal practitioners in PNG 
(and limited capacity in any case) in PNG.85 

60. Comparative State practice indicates that access to legal advice is a key part of fair RSD 
procedures.86 Given the complexity of refugee law, access to legal advice is a core part 
of a quality RSD system.  

61. Although access to legal advice in Australia itself is increasingly restricted, there are at 
least still some organizations providing free legal advice to refugees. In contrast, the pool 
of qualified PNG lawyers in this specialist area of practice is extremely small, and unlike 
Australia, there is no tradition of pro bono legal services there. 

62. Further, it appears that PNG cannot provide interpreters for some of the smaller ethno-
linguistic groups on Manus Island, making it impossible for these asylum seekers to 
participate effectively in any RSD process.87  

4.1.6 Capacity and capability 

63. RSD is a complex fact-finding exercise, which requires training, expertise and 
judgement. Decision-makers need to be able to identify and assess relevant country 
information, be familiar with the use of interpreters, and be able to reason logically and 
apply the appropriate procedural and substantive principles.  

                                                

81 



Andrew & Renata Kaldor Centre for International Refugee Law   
 

Submission: Inquiry into the Incident at the Manus Island Detention Centre  16 

64. This exercise is even more difficult given the circumstances in PNG, where asylum 
seekers are not assisted by legal representatives, may not have access to interpreters, 
and are likely to have complex health needs that impact upon their ability to participate 
fully in the RSD process. This is not helped by the fact that the PNG government is 
essentially building an RSD system from scratch and in haste. 

65. It is therefore not surprising that UNHCR has 
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72. Further, there are no arrangements in place to fulfil Australia�s obligations in respect of 
stateless persons,105 under the 1954 Convention on the Status of Stateless Persons106 
and the 1961 
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�x Most asylum seekers currently in PNG are Muslims, while the vast majority of PNG 
citizens are Christians. This is likely to cause difficulties in integration and the ability of 
refugees to exercise freedom of religion.109 

�x Employment opportunities are likely to be very limited, given the kinship and affiliation 
systems in place in PNG; challenging economic conditions; and a lack of support for the 
recognition of overseas qualifications. 110 

�x There is no clarity as to the rights of family reunification for recognized refugees.111  

5.2 Groups potentially subject to persecution in PNG 

79. There also remains the risk that some asylum seekers are at risk of persecution in PNG 
itself. For example, PNG�s continued criminalization of homosexuality places lesbian, 
gay, bisexual, transgender or intersex individuals (LGBTI) at risk.112 Amnesty 
International reported that fear of persecution was inhibiting such people from making 
claims based on sexuality, and these fears were �even more pronounced because 
detention centre staff have warned them that any consensual sexual conduct between 
detainees will be reported to Papua New Guinea police for prosecution�.113 

80. While this group of asylum seekers raises obvious protection concerns, there may be 
other groups at risk of persecution in PNG. For example, PNG has very high rates of 
domestic violence, and Australia has accepted refugee claims from PNG women who 
have suffered such abuse. Transferring asylum seekers to PNG without assessing such 
risks means that Australia may directly breach its non
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�x Transferring asylum seekers at risk of persecution or other forms of significant harm in 
the offshore processing country itself, such as LGBTI individuals (discussed above); 

�x Inadequate RSD procedures in offshore processing countries, meaning 
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also take into account the effect of the detention on their mental health. Any 
necessary detention should take place in appropriate, sanitary, non-punitive facilities, 
and should not take place in prisons. The inability of a State party to carry out the 
expulsion of an individual does not justify indefinite detention.116 

87. The current arrangements on Manus Island constitute arbitrary detention that is 
inconsistent with international law.117 

6.4 Freedom of movement 

88. The right to freedom of movement is enshrined in article 12 of the ICCPR, article 26 of 
the Refugee Convention (for those lawfully in the territory) and in section 52 of the PNG 
Constitution (for citizens only).  

89. In its 2013 report, UNHCR concluded that there is no genuine freedom of movement for 
asylum seekers detained on Manus Island.118 Even movement within the compound in 
which they are held is highly regulated.119 

6.5  Conditions of detention 

90. As already noted, conditions of detention themselves may violate the prohibition on 
torture or other cruel, inhuman or degrading treatment contained in article 7 of the 
ICCPR. Further, both UNHCR and Amnesty�s reports suggest that multiple other 
violations may have occurred as a result of detention conditions, including: 

�x Right to security (for example, the absence of policies and procedures on bullying, 
harassment or sexual assault);120  

�x Freedom of religion (for example, the lack of Muslim religious leaders, and culturally 
inappropriate facilities);121  

�x Right to family life (for example, the inability to contact family members, and the prospect 
of separation from their families in the long term);122 

�x Rights of those with disabilities123 and children124 (for example, failures to provide 
assistance to those with disabilities and to ensure adequate age assessment to prevent 
detention of children). 
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Factsheet 
Offshore Processing on Manus Island and Nauru:  

A Synthesis of Reports by UNHCR and Amnesty International 

 

Manus Island 
 
In August 2012, the Gillard Labor Government passed legislation reinstating offshore 
processing. On 21 November 2012, the first group of asylum seekers was transferred to 
Manus Island. UNHCR visited the processing centre on Manus Island in January, June and 
October 2013, and Amnesty International visited the processing centre in November 2013. 
Their findings are outlined below.  
 
Physical conditions  
 
The Manus Island processing centre is located at a PNG defence force base, about 40 
minutes’ drive from the main town of Lorengau.1 The centre is divided into ‘compounds’ 
which house asylum seekers, each compound being patrolled by security guards.2 When 
entering and leaving each compound, asylum seekers must sign in and out, and must 
always be accompanied by a guard.3 During UNHCR’s visit in January, the processing 
centre was described as ‘temporary’, having been established ‘pending more permanent 
accommodation’.4 However, it was later made known to UNHCR, during its visit in October, 
that a new processing centre, which was under construction at a site near Lorengau, was not 
intended to house all asylum seekers transferred to Manus Island, but only families and 
children, and perhaps also recognised refugees.5  
 
In January, UNHCR found that asylum seekers were being held in ‘harsh’ conditions on 
Manus Island, where the ‘hot and humid weather made the temporary accommodation very 
uncomfortable’.6 Single adult males were held in ‘four metre by four metre canvas tents’, 
each housing five men.7 
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‘By far the most frequent 
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Amnesty International also expressed concern that children were not being given the benefit 
of the doubt by the Department of Immigration, contrary to international standards.48 Poor 
age assessments are problematic because they may have the effect of depriving children of 
the special care and treatment which is required to be accorded to them under international 
law.  
 
Return-oriented environment 
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NAURU 
 
The transfer of asylum seekers to Nauru commenced in September 2012. Amnesty 
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‘The 3 August [Memorandum of Understanding between Australia and Nauru] envisages 
that some refugees may be able to settle in Nauru, although it is not clear from the 
formal arrangements whether Nauru is committed, or even capable of, offering long term 
and durable solution
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