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Fair asylum procedures ensure public confidence in the legal system and compliance with 

our international obligations, but Australia’s current restrictions on who can access legal 

assistance falls short of comparable nations’ standards and international best practice. 

 

What is international best practice regarding legal assistance for people 

seeking asylum? 

Although the Refugee Convention and its 1967 Protocol do not establish procedures for 

refugee status determination, fair and efficient asylum procedures are essential to giving full 

effect to the Refugee Convention. Thus, the UN High Commissioner for Refugees (UNHCR) 

recommends that countries who have signed the Refugee Convention should provide free 

legal advice and representation at all stages of the asylum procedure, including at first 

instance and in appeal proceedings. 

 

In 2010, the European Council on Refugees and Exiles developed recommendations for 

governments in relation to legal aid for people seeking asylum. These include: 

¶ Providing sufficient public funding to ensure legal aid providers can effectively assist 

and represent people seeking asylum; 

 

¶ Ensuring legal aid is available at all stages of the asylum procedure so that lawyers 

are able to assist in preparing the asylum application, accompany applicants to the 

preliminary interview and assist with any subsequent appeals. 

 

In 2017, the European Council on Refugees and Exiles published a Review of the 

National Practices of European countries in relation to access to legal aid for asylum 

applicants, noting 
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particularly in accelerated asylum procedures and for those at border zones and in 

detention facilities.  

 
What legal assistance is available to people seeking asylum in Australia? 
 

Asylum seekers who arrive in Australia with a valid visa  

https://immi.homeaffairs.gov.au/visas/getting-a-visa/visa-listing/protection-866/iaaas
http://refugeehealthnetwork.org.au/wp-content/uploads/Circulated_2015_November_Additional-guidance-on-PAIS-operational-policy-process.pdf
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claims are presented and able to be considered. For more information on the challenges 

that this has created for people seeking asylum, see our factsheet on the ‘Legacy 

Caseload’. 
 

Further information about legal services for people seeking asylum can be found here. 
 

How does Australia compare with other countries? 

In New Zealand, eligible people seeking asylum are entitled to government-funded legal 

assistance for most stages of the visa application process – from the initial claim to 

proceedings before the Immigration and Protection Tribunal, and any later appeals. Under 

sections 7, 10 and 11 of the Legal Services Act 2011, a person’s eligibility for legal aid is 

influenced by factors such as their income and disposable capital, and their prospects of 

success. 

 

In the UK, eligible asylum seekers are entitled to government-funded legal assistance with 

their claim for a protection visa (via Schedule 1 of the Legal Aid, Sentencing and 

Punishment of Offenders Act 2012 or LAPSO). Factors such as the person’s financial 

circumstances and prospects of success will be assessed to determine eligibility for legal 

aid. Unlike in Australia, legal aid is available for appeal proceedings, except in immigration 

cases where the same, or substantially the same, issue was the subject of an adverse 

judicial review or appeal outcome in the past 12 months. In February 2019, the UK Ministry 

of Justice published its post-implementation review of LAPSO. Prior to LASPO, advice and 

assistance was available for asylum matters at the application stage, including for matters 

involving humanitarian protection and Article 3 of the ECHR (prohibition on torture and 

inhumane treatment), as well as the Refugee Convention. LASPO was further amended by 

the 

http://kaldorcentre.unsw.edu.au/publication/legacy-caseload
http://kaldorcentre.unsw.edu.au/publication/legacy-caseload
https://www.immigration.govt.nz/documents/refugees/claimingrefugeeandprotectionstatusinnewzealand.pdf
https://www.immigration.govt.nz/documents/refugees/claimingrefugeeandprotectionstatusinnewzealand.pdf
http://www.legislation.govt.nz/act/public/2011/0004/latest/whole.html#DLM3142817
http://www.legislation.gov.uk/ukpga/2012/10/schedule/1
http://www.legislation.gov.uk/ukpga/2012/10/schedule/1
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/777038/post-implementation-review-of-part-1-of-laspo.pdf
http://www.legislation.gov.uk/ukpga/2015/30/contents/enacted
http://www.theguardian.com/leeds/2010/jun/19/refugee-migrant-justice-administration
http://www.theguardian.com/leeds/2010/jun/19/refugee-migrant-justice-administration
http://www.theguardian.com/law/2011/jul/11/immigration-advisory-service-closes-blames-government
https://www.theguardian.com/law/2011/jul/15/immigration-advisory-service-legal-aid-cuts
https://www.theguardian.com/law/2011/jul/15/immigration-advisory-service-legal-aid-cuts
https://pm.gc.ca/en/news/news-releases/2019/08/12/increased-legal-support-help-reduce-delays-asylum-claims
https://www.lawcouncil.asn.au/docs/b8ae4569-ae36-e711-93fb-005056be13b5/Policy-Statement-Asylum-Seeker-Policy.pdf
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Australia’s current policy concerning legal assistance for people seeking asylum falls short of 

comparable nations’ standards and international best practice. Legal assistance is crucial to 

ensuring that people seeking asylum are afforded due process, enabling them to navigate a 

complex legal system, properly present their protection claims, and challenge erroneous 

decisions. This is particularly important because people seeking asylum may experience 

language and cultural barriers, trauma and vulnerability in the community. 

 

Legal assistance helps to ensure that applications are presented in a coherent way in 

accordance with evidentiary and legal requirements, thereby reducing the burden on 

decision-making officials and the courts. Cutting legal assistance funding compromises the 

quality, cost-effectiveness and efficiency of the asylum application process, and may erode 

public confidence in the fairness of Australia’s asylum procedures. Lack of access to legal 

assistance means people seeking asylum are exposed to a greater risk of being returned to 

their home country where they face persecution, which would place Australia in breach of its 

international legal obligations. 

http://kaldorcentre.unsw.edu.au/publication/refugee-convention
http://kaldorcentre.unsw.edu.au/publication/refugee-convention
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